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If the view of United States District Judge 
Thayer is to prevail, and we can see no rea- 
son why it should not, ‘‘trusts’’ will find a 
new source of danger and an additional rock 
upon which their organizations may be 
wrecked. In a recent case that judge held,in ef- 
fect, that a ‘‘trust’’ has no recourse in law, if a 
member of the ‘‘trust’’ violates the agreement 
not to go into business again. In that case 
it appeared that a manufacturer sold his plant 
to a ‘‘trust’’ company, agreeing not to go 
into business again in this country for twenty- 
five years, or until the ‘‘trust’’ died. Shortly 
thereafter the company did go into business 
again, and this was a suit on the part of the 
‘*trust’’? to enjoin them. The defense was 
interposed that such agreements were unlaw- 
ful, and therefore void. The court held that 
the defendant company had no right to be- 
come a member of the ‘‘trust,’’ and all its 
acts done in that behalf were ultra vires, if 
not positively illegal, and that in view of the 
unlawful character of the transaction _out of 
which the covenant arose, a court of equity 
would not be warranted in enforcing it by 
injunction, even though the defendant com- 
pany has received and still retains a portion 
of the consideration which induced it to exe- 
cute the covenant. 





It is a common notion that citizens have a 
constitutional right to mail service, and that 
statutes or regulations which have for their 
aim the prohibiting of the use of the mails for 
obscene or other objectionable matter are in- 
valid, as being abridgements of ‘‘the freedom 
of speech or of the press,’’ within the mean- 
ing of the federal constitution. That this 
idea is erroneous, is borne out by the obser- 
vations of Judge Phillips, in a case recently 
decided by him—United States v. Harmon, 
14 Fed. Rep. 414—wherein such a defense 
was interposed on an indictment for sending 
obscene matter through the mails. He says 
that the deduction from this particularization 
has for its postulate a radical misconception 
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of the postal organization and the scope and 
policy of the law touching obscene literature. 
The government is authorized, not com- 
manded by the constitution, to maintain post 
offices and post roads. The system is organ- 
ized and maintained by the government on 
the public responsibility, solely for the pur- 
pose of promoting the public welfare, in facili- 
tating business, commercial and social inter- 
course. It is designed to aid legitimate 
business, and not such as is calculated 
directly to corrupt the public morals and sap 
the foundations of society and government. 
Having the right to establish or disestablish 
post offices and post roads just as the public 
interests may require, congress may say to 
what extent the public or any individual may 
use them and for what purpose, and may 
therefore limit both the quantity and quality 
of the matter sent through the mails. This 
view is in harmony with that of the United 
States Supreme Court in Ex parte Jackson, 
96 U. S. 727, wherein the constitutionality of 
that branch of the statute, denying the use of 
the mails to lottery circulars, was affirmed. 


> a 


The name of Bedell, the New York forger, 
has just been brought to public notice again 
by a decision of the New York Court of Ap- 
peals, which is extremely interesting to bank 
attorneys. It appears that in the conduct of 
the mortgage loan business by the firm which 
employed Bedell, the money lent was drawn 
from the bank in which the firm deposited, on 
checks payable to the borrower or order. It 
was Bedell’s custom to apply for loans in 
the name of some customer, or in a fictitious 
name, pretend to search the title, report 
favorably, get a check, indorse it with the 
name of the supposed borrower, and cash it 
through other banks. The firm, after reim- 
bursing a trust company, which had advanced 
a great part of the money, sued the bank 
which had accepted the forged indorsements 
for the balance of their deposit account as it 
would have stood if the forgeries had not been 
accepted as genuine indorsements. The bank 
defended on the ground that certain of the 
checks had been made payable to fictitious 
persons, so that the indorsements were not 
forgeries ; that as regards all the checks the 
firm had been negligent, and that the 
vouchers, when returned by the bank to the 
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firm, were accepted as correct. The court of 
appeals, however, rendered judgment against 
the bank. The laws of New York, it will be 
seen, are pretty clearly against a man who 
accepts a forged signature. 








NOTES OF RECENT DECISIONS. 


Carriers—Loss or BaGGAGE—LIABILITIES. 
—The case of Oakes v. Northern Pac. Ry. 
Co., 26 Pac. Rep. 230, decided by the Su- 
preme Court of Oregon, is of interest on the 
subject of the liability of carriers for loss of 
baggage. Itis held that carriers of passen- 
gers are responsible for the carriage and safe 
delivery of such baggage as, by custom and 
usage, is ordinarily carried by travelers ; and 
the payment of the usual fare includes, in 
legal contemplation, a compensation for the 
conveyance of such baggage; that they are 
insurers of such baggage in the same manner 
and to the same extent as for goods or 
freight; that baggage, within the rule of such 
liability, is confined to such articles as are 
usually carried as baggage, for the personal 
use of the passenger, or for his convenience, 
instruction or amusement on the journey, and 
does not include that which is carried for the 
purposes of business, such as merchandise or 
the like ; that while the obligation of a carrier 
of passengers is limited to ordinary baggage, 
yet if the carrier knowingly permit a passen- 
ger, either on payment or without payment 
of an extra charge, to take articles as _per- 
sonal baggage which are not properly such, 
it will be liable for their loss or destruction, 
though without fault. Lord, J., says, inter 
alia: 

As to what constitutes ‘‘baggage”’ in the legal sense, 
or “ordinary baggage,” or ‘personal baggage,” 
as commonly used in England, it has been 
found by the courts difficult, if not impossible, 
to define with accuracy within the meaning of 
the rule of the carrier’s liability. “It is agreed on all 
hands,” said Harle, C. J., “that it is impossible to 
draw any very well defined line as to what is and 
what is not necessary or ordinary baggage for atrav- 
eler. That which one traveler would consider indis- 
pensable would be deemed superfluous and unneces- 
sary by another. But the general habits and wants of 
mankind must be taken to be in the mind of the car- 
rier when he receives a passenger for conveyance.” 
Phelps v. Railroad Co., 19 C. B. (N. 8.) 321. Ina gen- 
eral sense it may be said to include such articles as it 
is usual for persons traveling to take with them for 
their pleasure, convenience, and comfort, according to 
the habits and wants of the class to which they belong. 
In Weeks v. Railroad Co., 9 Hun, 669, it is said that a 








passenger may carry with him “such articles of neces- 
sity and convenience as are usually carried by passen- 
gers for their personal use and comfort, instruction, 
and convenience, or protection.” In Jordan v. Rail- 
road Co., 5 Cush. 69, the rule is stated to be *‘that bag- 
gage includes such articles as are of necessity or con- 
venience for personal use, and such as is usual for 
persons traveling to take with them.’’ In Johnson v. 
Stone, 11 Humph. 419, the court said: ‘‘It isnot prac- 
tical to state with precise accuracy what shall be in- 
cluded by the term ‘baggage.’ It certainly includes 
articles of necessity and personal convenience usually 
carried by passengers for their personal use; and 
what these may be will very much depend upon the 
habits, tastes, and resources of the passenger.” In 
Railroad Co. v. Swift, 12 Wall. 262, Mr. Justice Field 
said that the contract “to carry the person only im- 
plies an undertaking to transport such a limited 
quantity of articles as are ordinarily taken by travel- 
ers for personal use and convenience, such quantity 
depending, of course, upon the station of the party, 
the object and length of his journey, and many other 
considerations.”? In Macrow y. Railway Co., L. R. 6 
Q. B. 612, Cockburn, C. J., said: ‘Whatever the 
passenger takes with him for his personal use and 
convenience, according to the habits or wants of the 
pariicular class to which he belongs, either with re- 
ference to the immediate necessities or to the ultimate 
purpose of the journey, must be cosidered as personal 
luggage. This would include,” he continues, *‘not 
only articles of apparel, whether for use or ornament, 

* * * but also the gun-case or fishing apparatus 
of the sportsman, the easel of the artist on a sketch- 
ing tour, or the books of the student, and other arti- 
cles of analogous character, the use of which is per- 
personal to the traveler, and the taking of which has 
arisen from the fact of his journeying. On the other 
hand, the term ‘ordinary luggage’ being thus confined 
to that which is personal to the passenger, and carried 
for his use and convenience, it follows that what is 
carried for the purpose of business, such as merchan- 
dise and the like, or for larger and ulterior purposes, 
such as articles of furniture or household goods, 
would not come within the description ‘ordinary lug- 
gage’ unless accepted as such by the carrier.” See 
also, 1 Amer. & Eng. Enc. Law. “Baggage,” 1042; 2 
Ror. R. R. 988; Hutch. Carr. § § 677, 683, 686. So that 
it would seem that baggage, in the sense of the law, 
may consist of such articles of apparel as, through ne- 
cessity, convenience, comfort or recreation, the pas- 
senger may take for his personal use, according to 
the habits or wants of the particular class to which he 
belongs, either with reference to the immediate ne- 
cessities or the ultimate purpose of the journey. The 
question what articles of property, as to quantity and 
value, contained in a trunk, may be deemed baggage 
within the rule, is to be determined by the jury accord- 
ingtothe circumstances of the case, subject to the 
power of the court to correct any abuse. Railroad 
Co. v. Fraloff, 100 U. S. 24; Bomar v. Maxwell, 9 
Humpb. 622; Brock v. Gale, 14 Fila. 523; Mauritz v. 
Railroad Co., 23 Fed. Rep. 765. As the contract of the 
carrier of passengers is to carry a reasonable amount 
of baggage for the accomodation of the passenger, it 
follows from the nature and object of the contract, as 
observed by Appleton, C. J., “that the right of a 
passenger is limited to the baggage required for his 
pleasure, convenience, and necessity during the jour- 
ney.” Wilson v. Railroad Co., 56 Me. 62. Articles of 
whatever kind that do not properly come within the 
description of ordinary baggage are not included 
within the terms of such contract, nor is the carrier 
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liable for their loss or destruction, in the absence of 
negligence. Stage properties, costumes, pa rapherna- 
lia, advertising matter, etc., are not articles required 
for the pleasure or convenience or necessity of the 
passenger during his journey, but are plainly intended 
for the larger or ulterior purposes of carrying on the 
theatrical business. They do not fall, therefore, un- 
der the denomination of “baggage,” and, in the ab- 
sense of negligence, no liability can arise against the 
earrier for their loss or destruction unless ac- 
cepted as baggage by the carrie. * * * 
While it is true that passenger carriers are not 
liable for merchandise and the like when packed 
up with a traveler’s baggage, if the baggage be lost, 
yet if the merchandise be so packed as to be obviously 
merchandise to the eye, and the carrier takes it with- 
out objection, he is liable for the loss. Story, Bailm. 
§ 499. Thus, in the case of Railway Co. v. Shepherd, 
8 Exch. 80, Parke, B., said: ‘Ifthe plaintiff had car- 
ried these articles exposed, or had packed them in the 
shape of merchandise, so that the company might 
have known what they were, and they had chosen to 
treat them as personal luggage, and carry them with- 
out demanding any extra remuneration, they would 
have been responsible for the loss. So, also, upon 
any limit in point of weight, if the company chose to 
allow a passenger to carry more, they would be liable. 
And in Macrow v. Railway Co., supra, Cockburn, C. 
J., said: “If the carrier permits the passenger, either 
on payment or without payment of an extra charge, to 
take more than the regulated quantity of luggage, or 
knowingly permits him to take as personal luggage ar- 
ticles that would not come under that denomination, 
he will be liable for their loss, though not arising from 
his negligence.” In Sloman v. Railway Co.,6 Hun, 
546, Gilbert, J., after stating and citing authorities to 
sustain the poposition that railroad companies are not 
liable for the merchandise delivered to them under 
the guise of baggage for transportation along with a 
passenger, said: ‘*They are liable, if they knowingly 
undertake to transport merchandise in trunks or box- 
es, Whick have been received by them for transpor- 
tation, in passenger trains, unless the agent who 
receives the packages for that purpose vio- 
lates a regulation of the company by so doing, and 
the passenger or owner of the goods has notice of such 
regulations;” citing Butler v. Railroad Co.,3 E. D. 
Smith, 571, and other cases. See, also, 2 Wait, Act. & 
Def. 82. *“‘Doubtless,” said Mitchell, J., “ifthe car- 
rier had actual notice of the nature of the property, 
and still received it as baggage, he would be liable.” 
Haines vy. Railway Co., 29 Minn. 161,12 N. W. Rep. 
447. So, in Railway Co. v. Capps, 16 Amer. & Eng. R. 
Cas. 118, it was held that where a railroad company, 
through its baggage or ticket agent, receives articles 
for transportation as baggage, knowing at the time 
that such articles are not properly baggage, the com- 
pany will be responsible therefor as a common carrier, 
and will be estopped from denying that the same was 
baggage. Railroad Co. v. Conklin (Kan.), 3 Pac. Rep. 
762; Minter v. Railroad Co., 41 Mo. 503. Hoeger v. 
Railway Co., 63 Wis. 100, 23 N. W. Rep. 435. 


ASSIGNMENT FOR BENEFIT OF CREDITORS— 
SET-oFF—SvurEtTy.—In Huse v. Ames, 15 S. 
W. Rep. 965, the Supreme Court of Missouri 
decide a question of assignment for the bene- 
fit of creditors, upon which the authorities 
are somewhat in conflict. It is there held 





that in a suit by an assignee for the benefit of 
creditors on a debt due the assignor, the de- 
fendant cannot set off payments made by him 
after the assignment as surety for the as- 
signor, though the payments were made on 
debts which were past due when the assign- 
ment was made, thus overruling Morrow v. 
Bright, 20 Mo. 298, and following White v. 
Henley, 54 Mo. 596. Black, J., says: 

The law is now well settled that an assignee for the 
benefit of creditors takes the assigned property sub- 
ject to all equities existing at the date of the assign- 
ment. State v. Rowse, 49 Mo. 593; Peet v. Spencer, 
90 Mo. 388, 2S. W. Rep. 434. While the insolvent is 
not bound to pay otherwise than according to his con- 
tract, it is considered no hardship that he should ac- 
cept payment of a demand owing to him before ma- 
turity. Hence it has been often ruled in the State of 
New York, and is now the law of this State, that if the 
claim against the assignee was due at the date of the 
assignment, then there is an equity because of the in- 
solvency of the assignor, and the debt so due may be 
set-off against the claim in favor of the assignee, though 
the claim held by tye assignee, was not due at the 
date of the assignment. Smith v. Spengler, 83 Mo. 
408; Smith v. Felton, 43 N. Y. 419; Smith v. Fox, 48 N. 
Y. 674; Coffin v. McLean, 80 N. Y. 560. But the claim 
against the assignee must be due at the date of the 
assignment, and, if it is not then due, there is no 
equitable set-off. Keep v. Lord, 2 Duer, 78; Myers v. 
Davis, 22 N. Y. 489; Chipman vy. Bank, 120 Pa. St. 86, 
13 Atl. Rep. 707. A demand cannot be set-off, because 
of the insolvency of the plaintiff, in equity any more 
than at law, unless it existed against the plaintiff, in 
favor of the defendant, at the time of the commence- 
ment of the suit, and had then becomedue. Reppy v. 
Reppy, 46 Mo. 572; Spaulding v. Backus, 122 Mass. 
553; Pom. Eq. Jur. § 704; Lockwood v. Beckwith, 6 
Mich. 168. If the defendant has an equitable sct-off 
against the assignee, it must arise from the fact of in- 
solvency of the plaintiff’s assignor taken in combina- 
tion with the fact that defendant was the surety for 
the assignor. This brings us tothe exact point in con- 
test. Morrow v. Bright, 20 Mo. 298, was an action by 
the assignees for the benefit of creditors against 
Bright for money due uponanote. Bright pleaded, 
as a set-off, money paid by him after the assignment 
on a protested note of Morrow, on which Bright was 
indorser. The note was protested before assignment 
paid by Bright after that date. The facts of that case 
presented the question of law now before us. It was 
then held that there would be no impropriety in al- 
lowing the set-off, in analogy to the statute upon that 
subject concerning suits brought by executors and 
administrators. But another reason for allowing the 
set-off was stated in these words: “But in sub- 
stantial justice, as Bright was Morrow’s surety, and 
compelled by law to pay the debt, and as Morrow was 
insolvent, Bright may be regarded as the creditor of 
Morrow from the time the note was protested. Then, 
as there was an indebtedness on the part of Morrow 
to Bright, and as the very act of assignment was evi- 
dence of insolvency, by which Bright became abso- 
lutely bound, there was an equity against the demand 
of Morrow at the time of the assignment, growing out 
of his indebtedness to Bright.” That case finds sup- 
port in the recent case of Merwin v. Austin, 58 Conn. 


82, 18 Atl. Rep. 1029. It is to be observed that in that 
case the surety promised to, and did, secure the debt 
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before the adjudication ofinsolvency. The court said: 
“He [the principal] having procured her suretyship 
for his own accommodation upon his implied agree- 
ment to save her harmless therefrom, it became his 
duty, on November 13th, to credit her upon his ac- 
count with the amount of the note.”” November 13th 
was the date when the note became due, and insolvency 
of the principal was not declared until December 
following. This statement in the opinion, and some 
of the facts tend to show that there were mutual and 
connected accounts between the principal and surety, 
which is not the situation of the parties in the 
case now in hand. That case does, however, 
give support to the views expressed in Mor- 
row v. Bright, supra; and, unless the last named 
case has been overruled or modified by this court, we 
should feel disposed to follow it. White v. Henly, 54 
Mo. 596, was a suit by the administrator of an insolv- 
ent estate. The defendant set up, by way of off-set, 
certain notes executed by the intestate as principal, 
with defendant as surety. These notes were due and 
unpaid at the death of the intestate, and were allowed 
against the estate, and were paid off by the defendant 
surety after they were thus allowed. The court, after 
citing the statute which provides that, “in suits 
brought by administrators and executors, debts ex- 
isting against their intestate or testator, and belonging 
to the defendant, at the time of their death, may be 
set-off by the defendant, in the same manner as if the 
action had been brought bs and in the name of the de- 
ceased,” proceeds to say: “As the defendant did not 
own the notes, and was nota creditor*at the time of 
the intestate’s death, the notes could not be pleaded or 
allowed as a set-off in this suit.”” This case is clearly 
in conflict with what is said in Morrow v. Bright con- 
cerning the statute just quoted. Itis also said that 
Morrow v. Bright goes to the utmost limit of the law 
in allowing an equitable set-off. Now, the statute 
just quoted, concerning offsets where the suit is by an 
executor or administrator, does not exclude equitable 
set-offs any more than do the other sections of tne 
statute concerning offsets in general. State v. Done- 
gan, 94 Mo. 66,6 S. W. Rep. 693. There is no sub- 
stantial difference between the facts in Morrow v. 
Bright and White v. Henly; and if the last case is 
good law, it is difficult to see how the ruling in the 
“former can stand. In Walker v. McSay, 2 Mete. (Ky.) 
294, it was held’ that a surety, until he pays the money 
for his principal, has no available demand against the 
principal which amounts to a set-off or equitable dis- 
count. The case of Nettles v. Huggins, 8 Rich. Law, 
273, was a case where there had been an assignment for 
the benefit of creditors; and it was held that a surety 
could not set up as a discount money paid after the 
assignment. See, on the same subject, Pom. Rem. 
(2d ed.) p. 201. To justify a set-off against an as- 
signee for the benefit of creditors, there must be a 
present debt due at the date of the assigment. In 
this respect a surety stands on no better footing than 
any other creditor. The defendant had no such debt 
against the assignor at the date of this assignment; in- 
deed he had no such debt when this suit was com- 
menced. Itis very true that a surety may, in equity, 
before he has paid the debt, compel the principal to 
pay it or perform the obligation. Story, Eq. Jur. (13th 
ed.) § 327; Pom. Eq. Jur. § 1417, note 2. But the 
surety is not entitled to be reimbursed until he has 
paid the debt or some part of it. It is also to be re- 
membered that our assignument Jaw prohibits prefer- 
ences. It looks to the equal distribution of the prop- 
etry of the assignor. The status of the creditors is 
fixed by the assignment in trust forthem. If the right 





of set-off exists at that time, it continues as against 
the assignee. If there is at that time an equitable 
right in favor of a creditor to a set-off, or to any of the 
property assigned, that right is not disturbed by the 
assignment; but the equitable right must exist at that 
time; and this is true whether the creditor is or is not 
a surety. Here the defendant had no equitable set- off 
at the date of the assignment, and he therefore has 
none now. 


Usury — Wuat Constitutes — SALE OF 
Goops.—Bass v. Patterson, 8 South. Rep. 
849, decided by the Supreme Court of Mis- 
sissippi, is of interest on the point of what 
constitutes usury. It is held that under Code 
Miss. § 1141, declaring all interest forfeited 
if more than ten per cent. be stipulated, a 
sale of goods at an agreed prive, with fifteen 
per cent. additional, if payment be not made 
in thirty days, is valid, when the intention is 
to make the fifteen per cent. a part of the 
original price. Cooper, J., says: 

This statute, it will be seen, declares simply what 
rate of interest shall be lawful, and the consequences 
of stipulating for a greater rate; it does not attempt 
to define what usury is, or to declare that all contracts 
for the payment of money at a future date are usuri- 
ous, where the sum agreed to be paid exceeds the 
value of the consideration given and legal interest 
thercon, to the time of payment. What contracts are 
or are not usurious must yet be judicially determined 
according to the rules of law heretofore prevailing. 
It is a sufficiently accurate definition to say that usury 
is taking more than the law allows for the forbearance 
ofadebt. Kent, J., in Van Schaick v. Edwards, 2 
Johns. Cas. 364. We have accepted this definition, 
because it is more comprehensive than either that 
given by Blackstone, viz: ‘An unlawful contract, 
upon the loan of money, to receive the same again 
with exorbitant increase” (4 Bl. Comm. 156); or that 
of Bouvier (1 Bouv. Inst. 299), viz: that ‘‘usury is 
the illegal profit which is required by the lender ofa 
sum of money from the borrower for its use;” or that 


of Mr. Parsons and Mr. Tyler, that it is “the taking of , 


more for the use of money than the law allows” (3 
Pars. Cont. 107; Tyler, Usury, 35). Under any and 
all circumstances, usury must be something other 
than a part of the debt for the forbearance of which it 
is reserved. The authorities are numerous and uni- 
form that a seller of land or chattels may stipulate for 
a greater price on a credit sale than he would be will- 
ing to accept in cash, and the transaction is not 
rendred usurious by the fact that the credit price is in 
excess of the cash price and legal interest to the date 
of payment. Hogg vy. Ruffner,1 Black, 115; Brooks 
v. Avery, 4. N. Y. 225; Cutler v. Wright, 22.N. Y. 472; 
Graeme v. Adams, 23 Gratt. 225; Beete v. Bidgood, 7 
Barn. & C. 453; Floyer v. Edwards, Cowp. 112; Brown 
v. Gardner, 4 Lea, 145. But where the sale is in fact 
at an agreed cash price, and the form of a sale on 
credit is resorted to for the purpose of evading the 
statute against usury, the transaction will be de- 
clared usurious. Quackenboss v. Sayer, 62 N. Y. 344; 
Thompson vy. Nesbit, 2 Rich. Law, 73; Torrey v. 
Grant, 10 Smedes & M. 89. Itis, said Judge Sharkey 
in the case last cited, ‘ta question of intention.” In 
Floyer v. Edwards, Cowy. 112 Lord Mansfield said: 
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“Here it appears the whole agreement was made out 
first, the price of the goods fixed, and a limited credit 
given; but the party considers further that perhaps 
punctual payment might not be made, and provides 
that in that case the buyer shall pay him so much more. 
There is no agreement for forbearance beyond three 
months. The plaintiff might have brought his action 
instantly, and therefore, if not paid, was at liberty to 
say that the buyer should pay him a greater price.” 

We think the court erred in refusing to permit the 
jury to determine whether the additional 15 per cent. 
was, by the contract of the parties areal part of the 
price of the goods sold. 


CoRPORATION—STOCK — PLEDGE — RIGHTS 
or PLEDGEE—KLECTION OF Drrectors.—In 
Re Argus Printing Co., 48 N. W. Rep. 347, 
the Supreme Court of North Dakota decide 
that the pledgee of stock in whose name it 
stands on the corporate records has a right to 
vote the stock at a meeting to elect directors, 
and that the pledgeor has no right to vote such 
stock, but a court of equity will, in a proper 
case, compel the pledgee to give the pledgeor 
a proxy. From the long and very exhaustive 
opinion of Corliss, C. J., we extract the fol- 
lowing : 

Where there has been no transfer of the stock on 
the books of the corporation a pledgee of such stock 
may not vote it. The beneficial ownership is still in 
the pledgeor, and the records of the corporation still 
show him tobe a stockholder. In none of the cases 
cited in which the right to vote was adjudged to be in 
the pledgeor, instead of the pledgee, had there been a 
record of the transfer made. See McDaniels v. Manu- 
facturing Co., 22 Vt. 274; Inre Baker, 6 Wend. 509; 
Ex parte Wilcocks, 7 Cow. 410. Strong v. Smith, 15 
Hun, 222. We have discovered an Oregon case in 
which the stock stood upon the books in the name of 
the pledgee, but the court ruled that he could not vote 
it because he had no authority from the pledgeor to 
make the transfer. This case we will refer to here- 
after. In the case at bar the stock stood in the name 
of the representative of the pledgee upon the corporate 
records. Was he a bona jide stockholder within the 
meaning of our statute which restricts the right to 
vote stock to those who are bona jide holders thereof? 
Section 2931, Comp. Laws. It may be stated in this 
connection that Edwards could not vote the stock, as 
the stock had not stood in his name on the books of 
the corporotion for 10 days prior to the election. Id. 
If, then, the representative of the pledgee could not 
vote the shares, no election of directors could be held, 
for no one else had a right to vote it, and without its 
being represented at the election no election of direct- 
ors could be bad, for the reason that these shares con- 
stituted more than half of the capital stock. At all 
elections or votes had for any purpose, there must be 
a majority on the subscribed capital stock represented, 
etc. Id. No person can be chosen director without a 
majority vote. Section 2925, Jd. At the time the 
legislature employed the word ‘‘stockholders” in the 
section prescribing the qualification of a voter at cor- 
porate meetings, that word had acquired a definite 
and fixed meaning, so far as a pledgee of stock was 
conserned. Ithad been repeatedly adjudged that a 
pledgee of stock whose transfer was upon the corpo- 





rate records was a “stockholder” within the meaning 
of the statute providing for the liability of stockholders 
for the debts of corporations. The general reasoning 
upon which these decisions were based was that the 
pledgee with a recorded transfer was a stockholder 
for the purpose of receiving dividends and voting at 
stockholders’ meetings; and that he could not enjoy 
all of the benefits enjoyed by a stockholder without 
being subjected to a stockholder’s liability. Said the 
court in Bank v. Case, 99 U. 8. 628: “It is thorough- 
ly established that one to whom stock has been trans- 
ferred in pledge, or as collateral security for money 
loaned, and who appears on the books of the corpora- 
tion as the owner of the stock, is liable as a stock- 
holder for the benefit of creditors. We so held in 
Pullman y. Upton, 96 U. S. 328, and like decisions 
abound in the English courts, andin numerous Amer- 
ican cases, to some of which we refer. Adderly v. 
Storm, 6 Hill, 624; Rosevelt v. Brown, 11 N. Y. 148; 
Bank v. Burnham, 11 Cush. 183; Magruder v. Colston, 
44 Md. 349; Crease v. Babcock, 10 Metc.-(Mass.) 535; 
Wheelock v. Kost, 77 Ill. 296; In re Bank, 18 N. Y. 199; 
Hale v. Walker, 31 Iowa, 344. For this several reasons 
are given. Oneis that he is estopped from denying. 
his liability by voluntarily holding himself out to the 
public as the owner of the stock, and his denial of 
ownership is inconsistent with the representation he 
has made; another is that by taking the legal title he 
has released the former owner; and a third is that, 
after having taken the apparent ownership, and thus 
become entitled to receive dividends, vote at elections, 
and enjoy all the privileges of ownership, it would be 
inequitable to allow him to refuse the responsibilities 
of a stockholder.”” In Pullman v. Upton, 96 U. S. 328, 
the court said: “So in Bank v. Burnham, 11 Cush. 
183, it was decided that a transfer of stock on the 
books of the bank, intended merely to be held as colla- 
teral security, makes the holder liable for the bank 
debts. It was said that the creditor was to be consid- 
ered the absolute owner, and that his arrangement 
with his debtor cannot change the character of the 
ownershbip.”’ In Magruder v. Colston, 44 Md. 349,. 
where it was held that the pledgee whose transfer was. 
recorded was liable as a stockholder, the court said: 
“Stockholders are those who appear on the books of 
the bank as owners of shares, and who are entitled to 
manage its affairs, and they can only throw off the lia- 
bilities incident to that relation by transferring the 
stock.’”’ That the word “stockholder,” as used by: the 
legislature, was, in the absense of any qualification of 
its meaning, understood by the legislature to be suffi- 
cient to embrace a piedgee with a legal title to the 
stock because of a transfer on the books, is clear from 
the provisions of section 2933, Comp. Laws, expressly 
declaring that the holding of stock by a pledgee shall 
not render the holder a stockholder, within the mean- 
ing of that section, rendering stockholders liable for 
debts of the corporation. It is significant that in 
section 2931, prescribing the qualification of a voter, 
and declaring that he must be a bona fide stockholder, 
no such limitation of the meaning of the word “stock- 
holder’’ is to be found. There are numerous cases ir 
which it is said that a pledgee is a stockholder, and 
entitled to vote when he appears to be a stockholder 
on the books of the corporation. Franklin Bank vy. 
Commercial Bank, 36 Ohio St. 350. * * In Poole v. 
Association, 30 Fed. Rep. 513, Judge Brewer says: 
“The stock was assigned as collateral for moneys ad- 
vanced by B.D. Brown. It was duly transferred om 


the books of the company, so that they unquestiona- 
bly have all the rights of stockholders.” In State v. 
Ferris, 42 Conn. 560, a bankrupt in whose rame stock 
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stood on the books of the company was adjudged 
entitled to the right to vote the stock after the title to 
the stock had passed to the assignee in bankruptcy 
under the provisions of the bankrupt act. The court 
observed: ‘It has been repeatedly held by this court 
that the books and records of a corporation determine 
who are its stockholders for the time being, and who 
have the right to vote on the stock, although the same 
may have been sold or pledged as collateral security. 
In such cases the party who appears to be the owner 
by the books of the corporation has the right to be 
treated as a stockholder, andto vote whatever stock 
stands in the name.” See, also, People v. Robinson, 
64 Cal. 373, 1 Pac. Rep. 156; State v. Pettineli, 10 Nev. 
141. Colebrooke on Collateral Securities. Sec- 
tion 283. Im Vail v. Hamilton, 85 N. Y. 453, the 
action was brought to set aside a!mortgage on cor- 
porate property, on the ground that it was void be- 
cause two-thirds of the stockholders had not assented 
toit. Certain of the stock stood in the name of the 
pledgee on the books of the corporation. The assent 
of such stock was essential to the validity of the mort- 
gage. The pledgee did not give such assent, and the 
court adjudged the mortgage void on the ground, 
among others, that the pledgee was, as to that particu- 
lar stock, a stockholder, and his assent was necessary 
because without it there was not the assent of the re- 
quisite two-thirds. In Hoppin v. Buffum, 9 R. I. 
513, the court said: ‘‘The object of the stock-book, 
and of requiring transfers of stock to be recorded by 
the corporation, is for the protection of the corpora- 
tion, to enable it to know who are its members, who 
are entitied to dividends, and for no purpose is it more 
important than to enable it to know who are entitled 
to vote in case of an election.” The language of the 
courtin Re Steam-Boat Co., 44 N. J. Law, 529, is equally 
emphatic on the proposition that the record determines 
the question who are stockholders in their dealings 
with the corporation, which embrace the payment 
and receipt of dividends, and the voting at stockhold- 
ers’ meeting for directors and for other purposes; 
although on application to a court of equity the stock- 
holder might be compelled to give a proxy to another 
or to vote as such other should direct. To same effect 
are Coleb. Coll. Sec. § 282; 1 Mor. Priv. Corp. §§ 170, 
483; Burgess v. Seligman, 107 U. S. 20—29, 2 Sup. Ct. 
Rep. 10. In State v. Smith, (Oreg.) 14 Pac. Rep. 814 (on 
rehearing, 15 Pac. Rep. 386), it was held that the 
pledgee, who had secured a transfer to himself of the 
stock on the books of the corporation under the author- 
ity of the express language of the assignment of the 
stock, empowering the pledgee to transfer the stock to 
hisown name on the books, was, nevertheless, not enti- 
tled tv vote the stock. But the reason for the decision 
as no application in this jurisdiction. The court held 
that the power to make the transfer on the books, al- 
though unlimited, although without condition as to 
the time when it might be exercised, could not lawful- 
ly be exerted until the pledgee had destroyed the 
equity of the pledgeor by foreclosure. This decision 
is clearly opposed to that of the court in Nicollet Nat. 
Bank y. City Bank (Minn.), 35 N. W. Rep. 577, where 
the court affirmed a judgment against the defendant 
for conversion of stock, because it had refused to 
transfer the same upon its corporate books to the 
name of a pledgee thereof before foreclosure of the 
pledge, and while still a mere pledgee. This case 
recognizes the absolute right of the pledgee to such a 
transfer. Said the court: “Although the assignment 
to the plaintiff, was for the purpose of collateral se- 


curity, the plaintiff was entitled to have the same 
entered on the books of the bank.’? To same effect, 





Dayton Nat. Bank vy. Merchants Nat. Bank, 37 Ohio 
St. 215. The right of the pledgee to insist upon a 
transfer upon the books at once is recognized by nu- 
merous cases. Rich v. Boyce, 39 Md. 314; Hubbell v. 
Drexel, 11 Fed. Rep. 115-118; Coleb. Coll. Sec. § 272; 
and dissenting opinion of Lord, C. J. in State v. 
Smith (Oreg.), 15 Pac. Rep. 137, which accords with our 
views. 





DEFENSE OF NON-CORPORATE EX- 
ISTENCE TO MUNICIPAL 


AID BONDS. 


In an article in a late mumber of this 
JOURNAL, we gave in outline, the defenses to 
which municipal aid bonds are subject, and 
showed in substance that want of power in 
the municipality to issue them is always a 
good defense, and, in fact, the only deferise 
which can be set up against a bona fide 
holder for value, before maturity and without 
notice, either actual or constructive. And 
although, by virtue of the doctrine of estop- 
pel, such a holder is not obliged in most in- 
stances to look beyond the question of 
power, there can be no estoppel in favor 
even of bona fide holders where there is an 
entire absence of power. It was also shown 
that when a corporation has such power to is- 
sue negotiable securities, the mere irregular- 
ities of officers in endeavoring to comply 
with the provisions of the statutory power, 
will not invalidate the bonds in the hands of 
bona fide holders, where notice of such de- 
fects do not appear on the face of the bonds. 
Itis said that this want of power, where 
there is, in fact, an enabling statute, generally 
arises from one of the following causes: 
First, because the bonds are used for a pri- 
vate, and not for a public purpose. Second, 
because the enabling statute is in violation of 
some constitutional provision. Third, be- 
cause the power exercised is different from 
that delegated. Fourth, non-compliance with 
the conditions imposed by the enabling act. 
Whether this includes all cases wherein it 
may fairly be contended that there is abso- 
lute want of power within the rule announced, 
we do not undertake to say, but as a matter 
of fact, the fourth cause, above stated, has 
been the subject of considerable debate and 
conflict of authority, the contention on the 
one hand being that the non-compliance with 
conditions imposed by the enabling act is a 
mere irfegularity of officers, which by virtue 
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of the doctrine of estoppel is cured by recital 
in the bonds, and on the other, that absolute 
default on the part of officers to comply with 
conditions imposed by the enabling act is an 
inherent defect which vitally destroys the 
power to issue. The question is illustrative of 
the difficulty which courts have encountered 
in determining, in some of the cases presented, 
what constitutes lack of power and what 
mere irregularities of officers. 

The subject of this paper suggests a ques- 
tion which, strange to say, is not to be found 
in the treatises, at least as applicable to 
municipal aid bonds, and which has lately 
arisen in two or three of the States in suits 
on such bonds. And it is a question which, 
at first blush, contains the same element of 
difficulty, as in the case discussed above, 
arising from the inability to determine, as a 
matter of principle, whether the facts do or 
do not constitute an inherent want of power, 
within the rule announced. The question 
presented is as to the power of a de facto 
municipality to successfully defend against 
its bonds upon the ground of non-corporate 
existence. This defect of corporation may 
result from an absolute want of legislative 
authority or power, or from the irregularities 
or default of officers in endeavoring to com- 
ply with the terms of its organic charter 
powers. In either case there is the same re- 
sult, viz: a failure legally to incorporate— 
in other words, a territorial division or col- 
lection of people which has no corporate ex- 
istence de jure, and against which the State 
may proceed by quo warranto, to snuff out 
even its de facto corporate existence. But 
where such de facto municipality has issued 
its bonds, which have gotten into the hands 
of innocent holders for value without notice, 
it naturally raises a question whether the 
failure to become a body corporate, arising 
either from a want of legislative power, or 
from irregularities of officers, constitutes 
such inherent want of power in the munici- 
pality to issue the bonds as will invalidate 
them absolutely, or whether it is a defect 
which is cured by estoppel and which cannot 
be interposed against a bona fide holder for 
value without notice. 

As a general proposition, in proceedings 
where the question, whether a corporation 
exists or not, arises collaterally, the courts 
will not permit igs corporate character to be 





questioned, if itappear to be acting under 
color of law and recognized by the State as 
such. Such question should be raised by the 
State itself, by quo warranto or other direct 
proceedings.! Even the State, it has been 
held, may be precluded from raising such 
objections after the corporate government has 
been fairly established with general acquies- 
cence and continued recognition.” 

In the Michigan case last cited, Campbell, 
J., says: ‘‘Even in private associations the 
acts of parties interested may often estop 
them from relying on legal objections which 
might have availed them if not waived. But 
in public affairs, where the people have 
organized themselves under color of law into 
the ordinary municipal bodies, and have gone 
on year after year raising taxes, making im- 
provements and exercising their usual fran- 
chises, their rights are properly regarded as 
depending quite as much on the acquiescence 
as on the regularity of their origin, and no 
ex post facto inquiry can be permitted to undo 
their corporate existence. Whatever may be 
the rights of individuals before such general 
acquiescence, the corporate standing of the 
community can no longer be open to ques- 
tion.’’®> The same doctrine has been laid 
down in Illinvis,* and in other cases from the 
same State, it was held that where a munici- 
pal corporation has been recognized by 
enactments of the general assembly, all in- 
quiry into the original organization of the 
corporation is precluded.’ In a late case 
from the same State it was held that, where 
the question of the incorporation of a city 
arises collaterally, it is only necessary to 
show that the city is de facto a corporation. 
To prove its existence, it is sufficient to pro- 
duce the charter, and prove acts done under 


1 State v. Carr, 5 N. H. 367; Cooley Const. Lim. 6th. 
ed. 310; President, etc. v. Thompson, 20 Ill. 197; 
Hamilton v. President, 24 Ill. 22. These were prose- 
cutions by municipal corporations for recovery of 
penalties imposed by law and where the plea of nu? 
tiel corporation was interposed and overruled. Kayser 
v. Bremen, 16 Mo. 88; Kettering v. Jacksonville, 50 
Ill. 39; Bird v. Perkins, 33 Mich. 28; Worley v. Har- 
ris, 82 Ind. 493. 

2 State v. Leatherman, 38 Ark. 81; People v. May- 
nard, 15 Mich. 463. 

8 See also Rumsey v. People, 19 N. Y. 41; Lanning 
v. Carpenter, 20 N. Y. 447. 

4Tisdale v. Tewn of Minonk, 46 Ill. 9; Geneva v. 
Cole, 61 Ill. 397. 

5 People v. Farnham, 35 Ill. 562; Jamison v. People, 
16 Ill. 257. 
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it and in conformity with it.© The same 
principle has been recognized by the United 
States Supreme Court,’ and also in Massa- 
chusetts.* In an Alabama case it was said 
that the repose and well being of society will 
not allow municipal corporations to have 
their organizations practically annulled in a 
collateral proceeding.’ In Indiana, the exer- 
cise of corporate powers for twenty years 
over a defined territory is conclusive evidence 
of incorporation." In Hagerstown, etc. Road 
Co. v. Creeger," it is said that where a cor- 
poration has gone into operation and rights 
have been acquired under it, every presump- 
tion should be made in favor of legal exist- 
ence. 

In Kansas,” it has recently been held that 
the corporate character of a city cannot be 
questioned collaterally by a private citizen in 
an action to prevent the city from collecting 
its taxes where it is acting under color of 
law, when it has been a de facto city for 
more than fifteen years, and a law was in 
force under which it might have been legally 
incorporated and it was attempted to have 
been incorporated under the provisions of 
such law. Whether it was regularly incor- 
porated might be determined in an action 
brought by the State through its proper offi- 
cers, but cannot be inquired into coilaterally 
by private citizens. In an earlier case in the 
same State, the court says: ‘‘Sometimes 
also upon grounds of public policy and not 
upon any grounds of equitable estoppel, 
parties are not allowed to question the exist- 
ence of a corporation. ‘Thus, where there is 
a law under which a corporation may exist, 
and under which the corporation in question 
is acting and claiming to exist, and is a cor- 
poration de facto, and the only ground for 
claiming that such corporation does not exist 
is some irregalarity in its organization, pri- 
vate persons, whether members of the sup- 
posed corporation or not, are not allowed in 
collateral proceedings to question the exist- 
ence of such corporation. But that is not this 
case.’’ 

6 Louisville, etc. R. Co. v. Shires, 108 Ill. 617; and 
see Doyle v. Village of Bradford, 90 Ill. 417; Mendota 
v. Thompson, 20 III. 197. 

7 United States Bank v. Dindrige, 12 Wheat. 64. 

8 Middlessed v. Davis, 3 Mete. 133. 

9% Ex parte Moore, 62 Ala. 471. 

© Worley v. Harris, 82 Ind. 493. 

*. 5 Harris & J. 122. 


12 Mendenhall v. Burton, 22 Pac. Rep. 558. 
18 Kurtz v. Town Co., 20 Kan. 397. 





In Missouri," it was held that if a corpora- 
tion be acting under color of law, and be 
reeognized as such by the State, its corpo- 
rate character cannot be questioned collat- 
erally. Such question should be raised by 
quo warranto, and the rule prevails, even 
though its incorporation may be affected by 
constitutional provisions.“ The same doc- 
trine substantially has been laid down in 
Ohio,!* Minnesota,” Nebraska,!® New Jer- 
sey,’® and recently in North Carolina.” 

None of the cases cited above involve 
directly the validity of municipal bonds, most 
of them being prosecutions under ordinances, 
or suits for taxes or on express contracts, in 
which the defense of nul tiel corporation was 
interposed. But there is no feature of 
municipal bonds or the liability of munici- 
palities upon them which should except them 
from the general rule above stated, or which 
should put it into the power of a municipality 
to raise the question of no corporate existence 
in a collateral proceeding involving their 
validity. And in view of the above authori- 
ties, we doubt whether such a question could 
be raised, even by the State, in a proceeding 
by quo warranto after lapse of time and gen- 
eral acquiescence ; though, of course, such 
proceeding, if tenable, would not necessarily 
affect or conclude the rights of bond holders. 

But we are not without direct authority 
upon the question here discussed. In Smith 
v. Clark County,” the Supreme Court of 
Missouri, in a case involving the validity of 
municipal bonds, held that whether the cor- 
poration hada legal existence or not when 
the subscription was made, is a question that 
cannot be raised in a collateral proceeding. 
It did exist as a matter of fact, and was in 
the exercise of all its chartered franchises 
when the subscription was made and the 
bonds issued. In another case,” the same 


14 St. Louis v. Shields, 62 Mo. 247. 

15 And see also to same effect, State Bank vy. 
Merchants Bank, 10 Mo. 124; Frederick v. Fox, 84 
Mo. 59; State v. Fuller, 96 Mo. 165; s.c. 9S. W. Rep. 
583; Matthews v. Skinner, 98 U. S. 621. 

16 Blanchard v. Bissell, 11 Ohio St 96. 

17 Burt v. Winona, ete. R. Co., 31 Minn. 372. 

18 Village v. Albee, 24 Neb. 242. 

19 State y. Wainwright, 50 N. J. L. 555. 

20 Henderson v. Davis, 11 8. E. Rep. 573. 

21 People v. Maynard, 15 Mich. 463; Jamison v. Peo- 
ple, 16 Ill. 257. 

21Cent. L. J. 5. 

23 Franklin Ave. Law Inst. v. Board of Education of 
the town of Roscoe, 75 Mo. 408. « 
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court holds that a board of education, which 
has long acted and been recognized as a legal 
body, cannot avoid liability on bonds issued 
on behalf of its school distr#®@t by showing 
that the district was not legally organized. 
The court there says, inter alia: ‘‘This 
being true, such board must be regarded 
as one de facto, whose right to act, none but 
the State is competent to question.’’ 

In a leading case,* it was held that where 
a municipal corporation has been recognized 
by acts of the legislature empowering it to 
act as a body corporate, by issuing negotia- 
ble obligations, all inquiry into the original 
organization of the corporation is precluded. 
In that case it was said: ‘‘If there is no such 
corporation, all acts done under the supposed 
corporate powers are mere nullities; and no 
liabilities can exist by reason of contracts 
made in the corporate name. except, perhaps, 
against individuals who never contemplated 
themselves incurring ‘personal liabilities by 
acts performed in an official capacity. Were 
we to hold after this acquiescence of the 
public and these recognitions of the legisla- 
ture, that the town remains unincorporated 
on account of some defect in its original 
organization as a corporation, what confi- 
dence could individuals have in the validity 
of securities emanating from these local au- 
thorities’ Municipal corporations are created 
for the public good; are demanded by the 
wants of the community and the law, after 
long continued use of corporate powers, and 
the acquiescence of the public in them, will 
indulge in presumptions in support of their 
legal existence.”’ 

In a case in the United States Circuit 
Court,” Judge Dillon held that the town of 
Cameron was duly incorporated, but if it 
were not, the town having as a corporation 
voted and issued the bonds, it would bé 
estopped in favor of a bona fide holder 
thereof for value to set up that it was not in- 
corporated. The extent to which the doc- 
trine of the inability of a de facto corporation 
to repudiate obligations has been carried, is 
well illustrated by the decision of Justice 
Miller, in Laird v. City of DeSoto,” where it 
was held that a municipality cannot escape 
liability for its bonds by changes in charter 


24 Jamison v. People, 16 Lil. 257, 
°% Aller v. Town of Cameron, 3 Dillon C. C. Rep. 198. 
2619 Cent. L. J. 448. 





or organization, and the fact that the city 
organization was absolutely void, does not 
relieve the present corporation, comprising 
the same territory and people, from their 
obligations to pay the bonds’ as successor of 
the corporation which issued them. This 
decision was predicated upon the roling of 
the United States Supreme Court in Brough- 
ton v. Pensacola,” where it was htld that a 
change in the charter of a municipal corpora- 
tion, in whole or in part, by an amendment 
of its provisions or the substitution of a new 
clrarter in place of the old one, embracing 
substantially the same corporators and the 
same territory, will not be deemed, in the 
absence of express legislative declaration 
otherwise, to affect the identity of the corpo- 
ration or to relieve it from its previous lia- 
bilities, although different powers are pos- 
sessed under the amended or new charter, 
and different officers administer its affairs.* 

The decision of the United States Supreme 
Court in Norton v. Shelby County,” is of in- 
terest in this connection, and though, at first 
glance, the doctrine there maintained seems 
opposed to the principle for which we are 
contending, an examination will easily reveal 
distinguishing features. The principle as- 
serted is that there can be no de facto officer 
unless there is a de jure office, and that bonds 
executed by persons purporting to he de facto 
officers of a county, when there was no law- 
ful statute in existence creating the office, 
are absolutely void for want of power to issue 
them. There it appeared that the adminis- 
tration of local matters im each county in 
Tennesee had for nearly a century been 
vested in a county court, or, as often called, 
quarterly court, composed of justices of the 
peace elected in its different districts. Power 
was given to the county court to make a sub- 
scription and issue bonds to a railroad com- 
pany. Before the power was exercised the 
legislature passed an act abolishing the 
county court and vesting its powers, includ- 
ing the power to subscribe for stock and issue 
bonds, in a board of county commissioners. 
The county commissioners issued the bonds. 
The act abolishing the quarterly court, and 
creating the board of county commissioners 


793 U.S. 266. 

23 And see also O’Conner vy. City of Memphis (Tenn.), 
18 Cent. L. J. 150. 

2118 U. S. 425. 
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was held, after the issue of the bonds, to be 
unconstitutional by the Supreme Court of the 
State of Tennessee, on the ground that the 
county court was one of the institutions of 
the State recognized in the constitution, and 
that the act creating the board of county 
commissioners and conferring on them pow- 
ers of the county or quarterly court was un- 
constitutional and void; and hence it was 
held by the Supreme Court of the United 
States that the bonds had no validity, even 
in the hands of bona jide holders. The 
validity of the bonds was attempted to be 
sustained on the ground that the acts of the 
county commissioners, under a statute sub- 
sequently held to be unconstitutional, were 
to be regarded as the acts of officers de facto, 
and hence binding in favor of the bona ide 
holders of the bonds. But the supreme 
court decided otherwise, and in a very 
learned and elaborate opinion, reviewing the 
authorities, by Mr. Justice Field, it was held: 
First, that it was the duty of the federal 
court on a question of this kind to follow the 
decision of the highest court of the State. 
Second, that there could, in law, be no such 
thing as an officer, either de jure or de facto, 
if there be no office to fill, and that the act 
contemplating to create the office of com- 
missioners never became a law and the office 
never came into existence. The view of the 
court on this point is tersely summed up in 
this sentence: ‘‘An unconstitutional act is 
not a law; it confers no rights; it imposes no 


duties ; it affords no protection ; it creates no 


office ; it is, in legal contemplation, as inop- 
erative as though it had never been passed.’’ 
In that case there was plainly an entire want 
of power to issue the bonds because the en- 
abling statute was in violation of constitu- 
tional provisions and its doctrine would 
certainly not apply to the case of a de facto 
municipal corporation, not existing in vio- 
lation of plain constitutional inhibition, 
carrying on, for many years, the duties of a 
municipality, and recognized and acquiesced 
in as such and with legislative authority to 
issue bonds. 


In view of the authorities the conclusion is 
irresistible that a de facto municipal corpora- 
tion, which has for years exercised corporate 
powers, is precluded from making the defense 
of a want of corporate existence in suit on 
municipal bonds regularly issued by it under 





valid legislative power, by a bona jide pur- 
chaser, without notice of any defect and be- 
fore maturity of such bonds. 

St. Louis, Mo. Lyne S. METCALFE, JR. 








INTOXICATING LIQUORS—SALE BY SERVANT 
TO MINOR—LIABILITY OF MASTER. 


COMMONWEALTH V. STEVENS. 





Supreme Judicial Court of Massachusetts, March 4, 1891. 


A master is not responsible for an illegal sale of in- 
toxicating liquor to a minor by his clerk under an 
honest mistake as tothe buyer’s age, if he directed 
him not to make such sales, though he may have au- 
thorized him to determine the age of customers from 
their appearance only. 


C. ALLEN, J.: The defendant was a druggist, 
and was authorized by his license to sell intoxi- 
cating liquors for certain purposes, but not to mi- 
nors. One of bis clerks made a sale to a minor, 
anc the principal question at the trial was wheth- 
er the defendant was criminally responsible there- 
for. There was evidence that he had instructed 
all of his clerks not to make sales to minors, nor 
indeed to any person under 25 years of age. The 
learned jndge before whom the case was tried in- 
structed the jury that, if they were satisfied that 
these instructions were given by the defendant, 
but that the clerks were to determine the question 
of minority simply from the appearance of the 
customer, and that the defendant authorized and 
permitted them to sell without further inquiry, if 
they believed such person to be 25 years of age or 
upwards, and that the clerk who made the sale in 
this case applied this test, and in good faith sold 
to his customer, then the defendant would be 
liable, even if he had no personal knowledge of 
this sale, because the servant in such case was 
carrying on the defendant’s business in the way 
he directed, and obeying his instructions, and 
that under such circumstances the act of the ser- 
vant would be the act of the master. The cor- 
rectness of this insiruction is the principal ques- 
tion beforeus. The question in this precise form 
has not before arisen, so far as we know. In sev- 
eral cases there has been a consideration of tbe 
inferences of agency, in making a particular sale, 
which may be drawn from a general employment 
to sell liquors in the defendant’s place of business, 
and the effect of such employment in overcoming 


.evidence tending to show that the defendant in- 


structed his servant not to sell to minors, or in 
leading to the conclusion that such instruction, if 
given, was not given in good faith. - Butin these 
cases the question is not discussed whether the 
master would be criminally responsible for a sale 
made by aclerk to a minor by mistake, under the 
supposition that the minor was an adult, both 
master and servant intending in good faith that 
no sale should be made to a minor. Com. v. 
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Rooks 150 Mass. 59, 22 N. E. Rep. 436; Com. v, 
Houle, 147 Mass. 380, 17 N. E. Rep. 896; Com. v. 
Hayes, 145 Mass. 289, 14 N. E. Rep. 151. In the 
case now before us it was ruled that criminal re- 
sponsibility on the part of the master exists in a 
case where the clerks were expected to determine 
the question of minority simply from the appear- 
ance of the customer; but we cannot see that this 
particular method of determining the question of 
minority has any legal significance, except as bear- 
ing upon the good faith of the master or of the serv- 
ant. If the clerks had been instructed not to be 
satisfied with the personal appearance of the cus- 
tomer, but in all cases to put a direct inquiry as 
to his age, or even to require further evidence, 
mistakes might nevertheless be made, although in 
such cases the clerks would still be carrying on 
the master’s business in the way prescribed by 
the master. If the clerks are permitted to be sat- 
isfied with a slight test, this, indeed, would bea 
proper subject for consideration in detetmining 
whether the instructions not to sell to minors 
were given and acted upon in good faith. But in 
the present case the instructions to the jury allow- 
ed them to convict the defendant, even though 
the jury should find that he had in good faith 
given instructions not to sell to minors, and 
though the clerk had in good faith endeavored 
and intended to follow those instructions, but had 
innocently made a mistake in judging of the pur- 
chaser’s age fronrher appearance. The question 
was not submitted to the jury to determine as a 
matter of fact whether the permitted mode of de- 
termining the age was a reasonable one or not, or 
whether it indicated bad faith or negligence on 
the part of the defendant in the mode of conduct- 
ing his business. That might have been proper 
for their consideration, but it cannot be affirmed 
as a matter of law that the test was unreasonable, 
or that it indicated bad faith or negligence. The 
court cannot lay it down asa rule for the guid- 
ance of the jury that the master ought to require 
furtherevidence. In many cases, perhaps in most, 
a mere inspection of the purchaser might be sufti- 
cient. Com. v. Emmons, 98 Mass. 6. While a 
broader rule prevails in respect to a mas- 
ter’s civil responsibility for the acts of his serv- 
ant or agent ordinarily, he is not held responsible 
eriminally, unless he in some way partici- 
pates in, countenances or approves the criminal 
act of his servant. Ordinarily, if a servant does a 
criminal act in opposition to the master’s will and 
against his orders, though by mistake, the master 
cannot be held criminally responsible. This rule 
is of general application, though subject to some 
real or apparent exceptions. Com. v. Nichols, 10 
Mete. (Mass.) 259; Com. v. Wachendorf, 141 Mass. 
270, 4 N. E. Rep. 817; Com. v. Briant, 142 Mass. 
463, 8 N. E. Rep. 338; Com. v. Stevenson, 142 
Mass. 466, 8 N. E. Rep. 341; Com. v. Hayes, 145 
Mass. 289, 235, 14 N. E. Rep. 151; State v. Smith, 
10 R. I. 258: Anderson v. State, 22 Ohio St. 305. 
This rule bas been held applicable to cases of sales 
to drunkards and slaves. Barnes y. State, 19 





Conn. 398; State v. Dawson, 2 Bay, 360; Hipp v. 
State, 5 Blackf. 149. The case of Com. v. Uhrig, 
138 Mass. 492, does not go so far as to hold that 
one may be convicted of an illegal sale, for the 
unauthorized act of his servant, but only that 
after such sale by his servant he may be convict- 
ed of keeping a liquor nuisance. This, of course, 
is because he is responsible for the character of 
the place kept by him. But, even in respect to 
this doctrine, it is necessary to bear in mind the 
limitations indicated by other decisions. Com. v. 
Patterson, 138 Mass. 498; Com. v. Hayes, 150 Mass. 
506, 23 N.E. Rep. 216; Com. v. Hogan, 152 Mass. 
—; ante, 95. There are some criminal and some 
penal cases which perhaps may be deemed to be 
exceptions to the general rule. The usual illustra- 
tiors are indictments for libel or nuisance and 
informations and complaints for the breach of 
statutory regulations for securing public order; 
and itis obvious that in some of these instances 
criminal responsibility is imposed for carelessness 
or negligence on the part of the master. In Com. 
v. Morgan, 107 Mass. 199, 203, which was an in- 
dictment for libel, this courtsaid. ‘Criminal re- 
sponsibility on the part of the principal, for the 
act of his servant or agent in the course of his 
employment, implies some degree of moral guilt 
or delinquency, manifested either by direct parti- 
cipation in or assent to the act, or by want of 
proper care and oversight, or other negligence in 
reference to the business which he has thus inu- 
trusted toanother.’’ See also, Queen v. Holbrook, 
3 Q. B. Div. 60, 4 Q. B. Div. 42, involving a con- 
struction of the English statute respecting libel. 
Several English cases of informations for penalties 
are collected in Smith, Mast. & Serv. 312 et seq., 
which have the appearance of trenching some- 
what upon the general rule, unless fairly distin- 
guishable upon the ground there stated, that 
they partake more of the nature of civil 
proceedings to recover a debt due to the 
crown. For a case of public nuisance, where the 
master was held criminally responsible for his 
servant’s acts, see Queen v. Stephens, L. R. 1 Q. 
B. 702. Without dwelling upon cases like these 
further than merely to show that they have not 
been overiooked, it does not appear to us neces- 
sary or reasonable to extend criminal responsibil- 
ity for the act of a servant so far as to include a 
case like the present. The servant himself is no 
doubt responsible because he has made a sale 
however innocently, which the law forbade him 
to make. But if he reasonably and honestly be- 
lieved the purchaser to be of adult age, and that 
the sale might lawfully be made, his statutory 
guilt should not be imputed to the defendant. 
Though the defendant would have been responsi- 
ble for his own mistake, if the sale to the minor 
had been made by him, it seems to us to be carry- 
ing the doctrine of criminal responsibility for the 
act of another quite too far t» convict him by rea- 
son of an honest mistake on the part of his clerk, 
providing the jury should find that the master 
sincerely and honestly intended that his instruct- 
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ions should be followed in good faith, and that he 
was not negligent or careless in the selection of 
his clerks, or in the regulations and precautions 
which he prescribed for their guidance. See Mul- 
lins v. Collins, L. R. 9 Q. B. 292, per Quain, J. 
and also per Blackburn, J. The testimony of 
Palmer as to the number of sales of intoxicating 
liquors registered on the defendant’s books was 
competent to be considered, as bearing upon the 
question of the reasonableness of the precautions 
taken by the defendant to prevent sales to minors. 
Exceptions sustained. 


Notre.—The apparently irreconcilable conflict of 
opinion among the decisions of the various States on the 
subject of the principal! case, is in many respects due 
tothe wording of the various statutes, though this 
will not, by any means, account for all such discrep- 
ances. In view of this conflict of authority it will be 
impossible in the limit of this note to do more than to 
give a brief digest of the principal cases as illustrating 
the divergent views, leaving the reader to draw his 
own conclusions. 

Selling Liquor to Minors.—The offense consists in 
selling to a minor, not believing or having reasou to 
believe him to be an adult. State v. Kalb, 14 Ind. 403. 
A defense that the sale was made in good faith and in 
the honest belief of the truth of representations made 
by defendant at or before the time of sale, that he was 
an adult, is good, but such representations made after 
such sale cannot be considered. Moore vy. State, 65 
Ind. 382. If the evidence fairly shows, without con- 
flict, that defendant made the sale after exercising 
proper caution in the reasonable and proper belief 
that the buyer was of full age, there can be no crim- 
inal intent without which there can be no criminal 
violation of the statute. Mulreed v. State, 107 Ind. 62; 
Goetz v. State, 41 Ind. 162; Payne v. State, 74 Ind. 203; 
Hunter v. State; 101 Ind. 241; Kreamerv. State, 106 
Ind. 192; Robinson v. State, 63 Ind. 235. Itis not 
enough that the seller believed in good faith from ap- 
pearances that the minor was of legal age, but it must 
also be shown that the former used due care to ascer- 
tain his age. Mulreed v. State, 107 Ind. 62. Itisa 
material question whether the defendant acted in good 
faith and in the reasonable belief that the person to 
whom be sold the liquor was twenty years of age, 
Behler v. State, 42 Ind. 140; Farbach v. State, 24 Ind. 
77; Rinnewan v. State, 24 Ind. 80; Payne v. State, 74 
Ind. 203; Mulreed vy. State, 107 Ind. 62. 

One who sells liquor te an infant has the burden of 
showing an excuse therefor, and an instruction that 
“if the appearance of the infant indicated that he was 
of full age and that if he had so stated to the accused, 
the latter is excusable,” is not correct. Singart v. 
State, 99 Ind. 111. A sale under the belief entertained 
by the seller in good faith, that the minor is an adult 
is not within the statute, but the burden of proof is 
on the seller to show in defense such facts as will 
justify the inference of such bona fide belief. Goetz 
v. State, 41 Ind. 162. In prosecution it is proper to 
prove facts tending to show that the defendant did not 
act in good faith believing the buyer to be twenty-one 
years of age and on this point the fabrication of evi- 
dence may be shown, Behler v. State, 112 Ind. 140. 
The defendant may be permitted to show that the 
buyer was astranger to him and that his personal 
appearance would lead any person of common obser- 
vation to believe him, beyond doubt, an adult—and 
that he represented himself as such. State v. Kalb, 





14 Ind. 404. The court has no right to take into ac- 
count, in determining the guilt or innocence of such 
seller, the personal appearance of such minor, as to 
age. Robinns v. State, 63 Ind. 235; Ihinger v. State, 
53 Ind. 251. Evidence that the minor hada beard 
alone, furnishes no means of judging as to his apparent 
age. Goetz vy. State, 41 Ind. 162. Yetitis error to 
withdraw from the consideration of the jury the fact 
tbat the minor had a beard where the question to be 
determined is the one of reasonable cause to believe 
the minor over age. Hunter v. State,101 Ind. 241. A 
necessary element of the offense is that the accused 
knowingly sold the liquor to a minor and this knowl- 
edge must be alleged in the indictment avd sustained 
by the proof. Pressler v. State, 13 Tex. App. 95; 
Hunter v. State, 18 Tex. App. 444; Williams v. State, 
23 Tex. App. 70. One who sells liquortoa minor 
violates the law although he is informed and honestly 
believes at the time that he is of full age, though an 
honest mistake as to age will mitigate the punishment. 
Redmond v. State, 36 Arh. 58; Crampton v. State, 37 
Ark. 108; Pounders v. State, 837 Ark.400. It does not 
matter that the defendant did not know that the 
buyer was aminor. He is bound to know whether 
such person isa minor or not. Farmerv. People, 77 
Ill. 322. It is not necessary to allege and prove that 
defendant sold to a minor knowing him to be such. It 
is his duty to know that parties to whom he sells are 
authorized to buy. McCutcheon v. People, 69 Ill. 602. 
Citing as authority Miller v. People, 3 Ohio St. 471. It 
is as incumbent on the vendor to know that his cus- 
tomer labors under no disability as it is for him to 
know the law. Uirich v. Commonwealth, 6 Bush 
(Ky.), 400. o 

In action to recover the penalty Yor sale of liquors 
to minor, the plaintiff has the burden of showing that 
the defendant knew or had reason to believe that the 
purchaser was under the age of eighteen. Perry v. 
Edwards, 44 N. Y. 225. As intent is necessary to 
crime, it is a good defense to a charge of selling drink 
to a minor that the dealer had reason to believe and 
did believe him of age. Faulks v. People, 39 Mich. 
200. The offense is committed though the vendor 
does not know that the purchaseris a minor. He 
must know that the person to whom he sells is a qual- 
ified drinker within the meaning of the statute. State 
v. Hartfield, 24 Wis. 60; State v. Cain, 9 W. Va. 559. 
Ignorance by a liquor seller that a person to whom he 
sells liquor is a minor is no excuse under the Pennsy]- 
vania statute. Jn re Carlson (Pa.), 18 Atl. Rep. 8. 

In action to recover the forfeiture for sale of in- 
toxicating liquors to minors (being a civil action), it is 
not necessary to prove knowledge on the part of the 
defendant that the person to whom he sold was a 
minor. Roberge v. Burnham, 124 Mass. 277. If the 
defendant sells liquor to a minor he is guilty unless 
he shows special diligence to ascertain the truth, and 
the diligence should be such as to satisfy the jury that 
he was making honest inquiry to ascertain the real 
truth. Reich v. State, 63 Ga. 616. If the defendant 
honestly believed from the appearance of an infant 
and from his answers to questions that he was of full 
age there canbe no conviction. Stern v. State, 53 
Ga. 229. The case last cited is commented on by the 
Iowa courtin Dudley v. Santbine, 49 Iowa, 653, who 
declare that such is not the law and that the seller is 
not excused from liability by his ignorance of the facts. 
The seller must know at his peril that the purchaser 
is authorized to buy. The business in which the 
liquor vendor engages is an unlawful business except 
under certain circumstances, and when he sells he as- 
sumes the burden of showing that these circumstances 
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exist, want of knowledge is no excuse. Jamison v. 
Burton, 43 Iowa, 283. It is not a defense that the 
dram-shop keeper had good reason to believe, and did 
in good faith believe that the minor was of full age. 
State v. Bruder, 35 Mo. App. 475. A criminal intent 
being an essential element of a criminal offense a con- 
viction cannot be had under the statute prohibiting 
the sale of spiritous liquors to minors if the sale was 
made by the defendant under the honest (though 
mistaken) belief that the minor had in fact attained 
his majority. Adler v. State, 55 Ala. 16. 

Sale to Minor by Agent.—The sale by an agent of 
intoxicating liquors toa person in the habit of be- 
coming intoxicated, renders his principal liable there- 
for, notwithstanding he may have been expressly 
forbidden to sell to such person. The seller is not 
excused by ignorance of the fact that the person to 
whom he sells is in the habit of becoming intoxicated. 
Dudley v. Santbine, 49 Iowa, 650. Saloon keeper held 
properly convicted where clerk without his knowledge 
or consent, but while he was on the premises, had sold 
liquor unlawfully. People v. Roby, 52 Mich. 577. 
Where it appeared that the sale complained of was 
made by the clerks of defendant and he offered evi- 
dence to show that he had given them specific direc- 
tions to sell no liquors to common drunkards it was 
held admissible. Barnes y. State, 19 Conn. 398. The 
owner of liquor cannot be punished for an unauthor- 
ized sale by his clerk or partner in his absence, and 
without his authority and consent. Obiter, if sold 
since Act 1879, imposing a penalty upon any person 
who shall sell for himself or another or be interested 
in-such sale. Cloud v. State, 36 Ark. 151. A sale of 
liquor toa minor by the agent or bartender of the 
owner of the saloon is a sale by the owner for which 
he is liable whether present or not. Edgar v. State, 
45 Ark. 356. The absence ofa saloon keeper when a sale 
of liquoris made by his bartender and his directions not 
to sell to a minor will not exempt him from liability 
for the -ule. Mogler v. State, 47 Ark. 109. The of- 
fense is complete whenever it is shown that intoxicat- 
ing drink was sold to a minor by any one acting in his 
place of business in any capacity whatever, either as 
clerk, bariender or otherwise. Loeb v. State, 75 Ga. 
258; Snider v. State (Ga.), 7 S. E. Rep. 631. The 
private instructions of the proprietor to the clerks and 
bartenders in relation to selling to minors were in- 
competent and irrelevant. Loeb y. State, 75 Ga. 258. 
It is no defense to prosecution for selling liquor to 
minors that the sales were made by defendant’s bar- 
tender without his knowledge or consent. Boatright 
v. State, 77 Ga. 717. ‘ 

In an action to recover the penalty provided by Rev. 
Stat. Mo. § 5454, for selling liquor toa minor, an al- 
legation that the liquor was sold by the defendant is 
sustained by proof that it was sold by his bar keeper 
and it is immaterial that the latter acted in violation 
of his instructions or that the minor represented him- 
selfas being of full age. Draper v. Fitzgerald, 30 
Mo. App. 518; State v. McGinnis, 38 Mo. App. 15. 
The proprietor cannot escape the penalty of the of- 
fense by proving that the sale was made by his bar 
keeper, during his absence, without his knowledge 
and contrary to his instauctions givenin good faith 
and which were so understood by the barkeeper. 
Where the agent is set to do the very thing which, and 
which only, the business of the principal contem- 
plates, namely, the dispensing of liquors to purchas- 
ers, the principal must be chargeable with the agent’s 
violation of legal restrictions in that business. Carroll 
v. State, 63 Md. 551. An agent of a liquor seller is 
necessarily called upon to exercise a discretion in de- 





termining the legality of every proposed sale and in 
passing upon such questions and determining the 
fact according to his best judgment he is acting within 
the authority conferred upon him and within the 
scope of his employment. Flynn v. Galesburg, 12 
Ill. App. 200. The proprietor is liable to indictment 
for unauthorized sales made by his agent or servant. 
McCutcheon v. People, 69 Il]. 602. Where a bartender 
in charge of a saloon, in the absence and without the 
knowledge of the proprietor sold liquor toa minor, 
held that the proprietor, was not liable. Harrison v. 
State, 43 Ind. 550. Wherein the absence of the pro- 
prietor of a saloon, his barkeeper sold liquor to a 
minor ard there was nothing in the evidence to show 
that he had authorized his barkeeper to sell to 
minors there could be no conviction. Thompson vy. 
State, 45 Ind. 495. In order to convict an employee 
for sales of intoxicating liquor by his clerk, the jury 
must be satisfied of his assent to, and not merely of 
his knowledge of the sales. Commonwealth v. Put- 
nam, 4 Gray 16. A shop keeper is liable criminally 
for an unlawful sale of spiritous liquors in his shop 
made with his assent by a servant or agent employed 
in the business. But an unlawful sale by the agent is 
only prima facie evidence of the assent thereto. Com- 
monwealth v. Nichols, 10 Metc. 259. 

In an action to recover the penalty (civil action) for 
unlawful sale by a servant the master is liable al- 
though he has instructed the servant not to makea 
sale to such person and the sale is without the knowl- 
edge or consent of the master. George v. Gobey, 128 
Mass. 289. Atthe trial of complaint for unlawfully 
selling intoxicating liquors toa minor itis error to 
rule that a sale of such liquors by a servantin his 
master’s shop and in the regular course of his master’s 
lawful business is prima facie a sale by the master, 
although the sale is an illegal sale. Commonwealth v. 
Briant, 142 Mass. 463; Commonwealth v. Stevenson, 
142 Mass. 466. 








QUERIES ANSWERED. 





QuERY No. 9. 
[ To be found in Vol. 32, Cent. L. J. p. 433.) 

The conveyance to “John Doe, trustee” vested 
title in John Doe individually. 3 Washb. on Real 
Prop. p. 279, 280 (Sthed). His deed transferred to his 
gravtee his estate. The word “trustee” added to a 
grantee’s name, does not create a trust. It is only ef- 
fective for identifying grantees. C. E. E. 








HUMORS OF THE LAW. 





A WELL-KNOWN Massachusetts judge, when at the 
bar, once obtained the acquittal of a client charged 
with selling liquor on Sunday, by the following ad- 
dress to the jury: “Gentlemen of the jury, you have 
heard the evidence that my client had a pint-bottle 
full of whisky, from which he sold a drink at eleven 
o’clock on Sunday morning—at eleven o’clock Sunday 
morning, gentlemen of the jury, a bottle full of 
whisky, which he must have purchased overnight, 
and had in his possession until eleven o’clock in the 
morning. Now, gentlemen of the jury, look at my 
client; there he sits. Can you say on your oaths that 
such a poor, miserable, ragged, besotted, low-down 
devil as that could keep a bottle full of whisky from 
midnight Saturday until eleven o’clock Sunday 
morning?” 
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1. AccoUNT—Affidavit—Judgment.—Under Code Miss. 
1880, § 1627, giving judgment to one who sues upon a 
verified open account, or to a defendant using such an 
account as a set off, when no counter- affidavit is filed, 
the right to such judgment is waived by failing to move 
therefor and permitting evidence to be given upon 
the whole case.—Covel v. Smith, Miss.,8 South. Rep. 850. 

2. APPEAL—Extension of Time.—An order, made by a 
judge of one of the judicial districts of this State, ex- 
tending the time within which a case for the supreme 
court could be served, settled, and signed, the judge be 
ing in the State of Illinois at the time the order was 
made and signed, is a nullity.—Dunn v. Travis, Kan., 26 
Pac. Rep. 247. 

3. APPEAL—Jurisdictional Amount.—In a suit against 
a guardian for services rendered his ward, no appeal 
lies to the supreme court from a judgment directing the 
payment of $130 out of ward’s estate, the appellate 
court of Indiana having been given jurisdiction of “all 
cases for the recovery of money only, where the amount 
in controversy does not exceed $1,000.’’— Baker v. Groves, 
Ind., 26 N. E. Rep. 1076. 

4. APPEAL—Jurisdictional Amount.— Ingrafting a fic- 
titious demand upon an inapplicable claim, thereby in- 
flating it, so as to bring it nominally within the appel 
late jurisdiction of this court, cannot be sanctioned.— 
Bloch v. Kearney, La., 8 South. Rep. 916. 


5. APPEAL—Review.—This court will not attempt to 
review the action gf un inferior tribunal upon a matter 
wholly within its discretion, unless all of the facts and 
circumstances which may have actuated the court below 
are presented.—Ja re Brennan’s Estate, Minn., 48 N. W. 
Rep. 490. 

6. ASSIGNMENT FOR BENEFIT OF CREDITORS.—A cred- 
itor who has availed bimselfin any manner of what 





purported and was intended to be an assignment made 
by his debtor under Gen. Laws 1881, ch. 148, the instru- 
ment being defective on its face, or has obtained and 
accepted benefits to be derived therefrom, bars himself 
from taking any action which will defeat the purpose 
of the instrument as a transfer of the property of the 
assignor.—Olson v. O’ Brien, Minn., 48 N. W. Rep. 453. 

7. ASSIGNMENT FOR BENEFIT OF CREDITORS.—A trustee 
for the benefit of creditors cannot be (charged individ- 
ually with a judgment recovered against him individual - 
ly in replevin for goods withheld by him as trustee, and 
paid by him out of the trust fund by order of the court, 
where it appears that though sued individually in the re- 
plevin suit, he was treated as trustee.— Weil v. Lehmayer, 
Md., 21 Atl. Rep. 563. 

8. CARRIERS—Constitutional Law.—Rev. Stat. Mo. 1879, 
sec. 598, as to the liability of carriers for the negligence 
of connecting carriers is constitutional.— Dimmitt v. Kan- 
sas City, etc. R. Co., Mo., 15 8. W. Rep. 761. 

9. CARRIERS OF GOODS. — No implied oLligation or 
duty devolves upon a common carrier to require pay- 
ment of the price of goods transported by him as a con- 
dition of their delivery.—Coz v. Columbus, etc. R. Co., Ala. 
8 South. Rep. 824. 

10. CARRIERS OF GOODS—Connecting Line.—A shipper 
of horsey, who is present, and allows a connecting car- 
rier to receive his horses from a prior carrier, and pay 
the previous charges, so as to have a lien onthe horses, 
cannot set off against the claim of such carrier dama- 
ges for the killing of horses while in the hands of the 
prior carrier, though the connecting carrier knew of 
the loss, and that the shipper intended to demand dam- 
ages from the previous carrier.—St. Louis, etc. R. Co. v. 
Lear, Ark., 158. W. Rep. 1030. 

1l. CARRIERS OF PASSENGERS—Boarding Moving Train. 
—The conductor of a railway train has control of its 
movements, and represents the corporation, and per- 
sons boarding a car with his consent have a right to 
rely upon his assurance that itis safe to undertake so 
to do before the train moves.—Olson v. St. Paul G D. R. 
Co., Minn., 48 N. W. Rep. 445. 


12. CARRIERS OF PASSENGERS—Negligence.—A passen- 
ger who is injured while attempting, by direction of the 
conductor, to board a moving train while in such prox- 
imity to a raised platform as to render the consequen- 
ces of a misstep possibly serious, is guilty of contribu- 
tory negligence, even though the train is not moving 
faster than one or two miles an hour.—Aunter v. Coopers- 
town ¢ S. V. R. Co., N. Y. 26N. E. Rep. 958. 


13. CARRIBRS OF PASSENGERS—Sleeping cars.—A sleep- 
ing-car company has the right to sell a whole section 
to one person, and no cause of action arises from the 
refusal of its conductor to sell the upper berth in such 
section to another passenger, though that berth was in 
fact unoccupied.—Searles v. Mann Boudior Car Co., U.S 
C. C. (Miss.), 45 Fed. Rep. 330. 


14. CERTIORARI — Municipal Corporation.—Where an 
order of annexation to a town is granted upon petition 
of land-owners, and certiorariis brought to annul the 
order, such owners, or the agent selected by them to 
prosecute the annexation, must be made parties to the 
proceeding.—Black v. Town of Brinkley, Ark., 155. W. Rep. 
1030. 

15. CrrcuiT CouRrtTs—Jurisdictional Amount.—Under 
Act Cong. Aug 13, 1888, the limitation as to amount does 
not apply to suits in which the United States are plaint- 
iffs or petitioners.— United States v. Kentucky River Milis, 
U. 8. C. C. (Ky.), 45 Fed. Rep. 273. 

16. CLAIMS AGAINST UNITED STATES.—W here a govern- 
ment employee, having property in his possession for a 
certain purpose, by consent of the owner, uses it by or- 
der of his superior officer for another purpose, there is 
no legal implied contract of hiring for government use. 
—Carpenter v. United States, U.8. C. C. (Ohio), 45 Fed. Rep, 
341. 

17. CLAIMS AGAINST UNITED SraTEs. — Where a pen- 
sion check drawn by mistake for $1,280.20 instead of 
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$18, is indorsec by the payee to a bank, and by that 
bank indorsed for collection to another, which indor- 
ses it to the assistant treasurer, who pays it, the money 
cannot be recovered from the collecting bank which has 
paid it over fo its principal, the forwarding bank; and, 
where the assistant treasurer retains out of money due 
the collecting bank from the United States the amount 
of the check, such bank may recover it from the United 
States.— Wells, Fargo ¢ Co. v. United States, U. 8. CO. C. 
(Cal.), 45 Fed. Rep. 337. 

18. CONSTITUTIONAL LAW—Civil Rights—Negro Schools. 
—Const. Mo. art. 11, sec. 3, and Act. Mo. 1887, §§ 1, 2, as to 
separate schools for negro children are not in violation 
of Const. Mo., Amend, 14.—Lehew v. Brummel, Mo., 15 8. 
W. Rep. 765. 

19. CONSTITUTIONAL LAW.—Peddlers.—A law imposing 
a license tax on peddlers so far as it applies to a for- 
eign travelling agent, who goes from house to house, 
and sells goods by sample for his principal, also resid- 
ing in another State, is a regulation of interstate com- 
merce, and unconstitutional.—_Zz parte Murray, Ala.,8 
South. Rep. 868. 

20. CONSTITUTIONAL LAW — Retrospective Laws.—An 
otherwise constitutional act, validating a past levy, 
will not, in an action to collect the tax, be declared un- 
constitutional as an invasion of the powers of the judi- 
ciary, because a lower court, in an action between 
the same parties before passage of the validating act, 
passed on the validity of another levy made under the 
old law for a different year.—Marion County v. Louisville 
etc. R. Co., Ky., 158. W. Rep. 1061. 

21. CONSTITUTIONAL LAW—Taxation.—The act of April 
10, 1888 (85 Ohio Laws, 170), entitled “An act to secure a 
fuller and better return of property for taxation, and to 
prevent omissions of property from the tax dupli- 
cate,” is constitutional, and a contract made pursuant 
to its provision is legal and valid.—State v. Crites, Ohio, 
26 N. E. Rep. 1052. 

22. CONSTITUTIONAL LAW—Titles of Acts.—A liberal 
interpretation should be given by the courts to the pro- 
vision of the constitution that “no law shall embrace 
more than one subject which shall be expressed in its 
title,’ so as not to cripple or limit legislative enact- 
ments any further than is necessary for the requir- 
ments of the law.—State v. Morgan, 8. Dak , 48 N. W. Rep. 
314. 

23, ConTRACT—Duration of Employment.—A contract 
whereby a person is hired at a certain amount per 
month to travel and work for a railroad to induce capi- 
talists to make investments along its line, and induce 
excursionists to travel over the road, not being for any 
definite time, is terminable at any time by either party. 
—Howard v. East Tenn., etc. R. Co., Ala.,8 South. Rep. 868. 

24, CONTRACT—Public Improvements.—The fact that 
an assessment levied by a village to pay for a public 
improvement is invalid, furnishes no ground to the 
contractor for such improvement to abandon his con- 
tract, where the charter of the village authorizes it to 
make new assessments in lieu of one declared void, and 
the village is not shown to be in default in the matter. 
— Village of Morgan Park v. Gahan, lll., 26 N. E. Rep. 1085. 

25, CONTRACT TO MAKE WILL.—A party to a contract 
may obligate himself for a valuable consideration to 
make bis will in a particular way, or to give certain 
specific property to a particular person, so as to bind 
his estate.—Newton v. Newton, Minn., 48 N. W. Rep. 450. 

26. CORPORATIONS — Contracts.—A money obligation 
purporting and intended to be the obligation of a corpo- 
ration signed by the chief officer only, but with the 
knowledge and assent of the other officers, is in forma 
properly executed. — Louisville, etc. R. Co. v. Literary 
Society of St. Rose, Ky., 158. W. Rep. 1065. 

27. CORPORATIONS—Stock holders—Increase of Capital 
Stock.—Where the charter of the corporation empowers 
it to increase its capital stock to the precise amount 
fixed at the stockholders’ meeting, subscribers to such 
increased stock are estopped as against creditors of the 
corporation who acted without fault, believing the in- 





crease to have been lawfully made, from asserting that 
the increased issue of stock is invalid because the 
amendment ofthe charter authorizing such increase 
was never recorded or published, as required by Gen. 
St. Ky. ch. 56, §§ 5,6.—Handley v. Stutz, U. 8.8. 0.118. C. 
Rep. 530. 

28. CourRTs—State and Federal—Concurrent Jurisdic- 
tion.—A tug attached on process out of a State court. 
and by that court placed in the hands of its receiver, to 
whom it is delivered by the sheriff, is in the custody of 
that court, and cannot be taken by a United States 
marsha! at the instance of the attaching creditors suing 
in the district federal court, though the receiver makes 
no resistance to such taking, nor demands the tug from 
the marshal.—The EZ. L. Cain, U. 8. D. C. (S. Car.), 45 
Fed. Rep. 367. 

29. CRIMINAL Law—Gaming — “Outhouse.”—An out- 
house to which people may and do resort, though only 
occasionally, for the purpose of gaming,is within the 
meaning of Code Ala. § 4052, prohibiting playing with 
cards “‘in any public house, or any outhouse where peo- 
ple resort.”’— Downey v. State, Ala.,8 South. Rep. 869. 

30. CRIMINAL Law—Homicide—Age of Defendant.—A 
child between 7 and 14 years old may be convicted of 
murder if the jury believe, beyond a reasonable doubt, 
that he showed intelligent design and malice.— Martin v, 
State, Ala., 8 South. Rep. 858. 

31. CRIMINAL LAw—Homicide— Manslaughter.—Held, 
that the evidence herein discloses an ‘‘adequate cause” 
within Pen. Code Tex. art. 595, such as would com- 
monly produce such a degree of anger or terror as “to 
render the mind incapable of cool reflection.’”’—Bonner 
v. State, Tex., 158. W. Rep. 821. 

32, CRIMINAL Law—Preliminary Hearing.—One who is 
accused of crime, and discharged by a magistrate upon 
examination, may be afterwards arrested, examined, 
and tried for the same offense, although the testimony 
upon both examinations is substantially the same.— 
Gaffney v. Missaukee Circuit Judge, Mich., 48N. W. Rep 
478. 

33. CRIMINAL Law—Reasonable Doubt.—It is error to 
charge that a reasonable doubt is “such a doubt as 
would induce a man of reasonable firmness and judg- 
ment to act uponit in matters of importance to him- 
self.””— People v. Wohlfrom, Cal., 26 Pac. Rep. 236. 

34. CRIMINAL Law— Waiver of Jury — Constitutional 
Law.—A statute authorizing the accused to waive the 
right of trial by jury, and to elect to be tried by the 
judge does not violate art. 7 of the constitution.— State v. 
Robinson, La., 8 South. Rep. 937. 


35. CRIMINAL PRACTICE—Jurisdiction— Boundaries.— 
Under Code Ala. § 3720, giving the courts of either of 
two adjoining counties jurisdiction of offenses com- 
mitted within a quarter ot a mile of the boundary line, 
counties extending to the banks of a navigable river 
have no jurisdiction of offenses committed in each 
other’s territory, if the river is over a quarter of a mile 
wide.— Jackson v. State, Ala., 8 South. Rep. 862. 

36. CRIMINAL TRIAL — Jurors. — The examination of 
jurors on the voir direin criminal trials is not to be 
confined strictly to the questions formulated in section 
10, p. 446, McClel. Dig., but should be so varied and 
elaborated as the circumstances surrounding the juror 
under examination in relation to the case on trial would 
seem to require.—Pinder v. State, Fla., 8 South. Rep. 837. 

37. DECREE—Fraud.—Where only one of two members 
of a firm, who are sued jointly on notes given by the 
firm answers the bill, and establishes fraud on the part 
of complainant, judgment should also be rendered in 
favor of the other defendant, if the facts as to him are 
the same, though he failed to appear, and a decree pro 
confesso was had as to him.— Butler v. Kinzie, Tenn., 15 8 
W. Rep. 1068. 

38. DEED—Boundaries — Evidence. — Plaintiff's deed 
described the land as, ‘commencing at a point 60 rods 
west of the northeast corner of section 8, running 
thence west.” The north line of the section did not run 
due west, as indicated by the true meridian: Held, that 
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the presumption is that the line commenced at a point 
west of the northeast corner of section 8, according to 
the true meridian, but may be rebutted by extraneous 
testimony.— Reed v. Tacoma Bldg. § Sav. Ass’n., Wash., 26 
Pac. Rep. 252. 

39. DEED—Delivery.—No particular form or ceremony 
is essential to constitute the delivery of a deed. Manual 
possession thereof by the grantee is not necessary. 
Whether there has been a delivery depends upon the 
intent of the grantor, and, if his intent to deliver is ap- 
parent, delivery for record, although not known by the 
grantee, is, if followed by his assent, good delivery.— 
Lee v. Fletcher, Minn., 48 N. W. Rep. 456. 

40. DEED—Escrow.— A deed in escrow becomes the 
deed of the grantee on the happening of the condition on 
which manual delivery should be made, and thereafter 
the depository is the mere agent or trustee of the 
grantee.— White Star Line Steam-Boat Co. v. Morange, 
Ala., 8 South. Rep. 867. 

41. DESCENT—Jurisdiction.— Under Code Civil Proc. 
Cal. §§ 22, 23, the determination of the heirship of claim- 
ants to an estate by the superior court is a special pro- 
ceeding, and under Code Civil Proc. Cal. § 1664, confer- 
ring jurisdiction, the court acquires no jurisdiction 
where the petition is filed within a year from the issuing 
of letters of administration.—Smith v. Westerfield, Cal., 
26 Pac. Rep. 206. 

42, DESCENT AND_DISTRIBUTION.—The next of kin of an 
intestate being his nephews and nieces, inherit directly 
from him, and not through their parents: and, all 
standing in the same degree of relationship, they take 
in equal portions.—Baker v. Bourne, Ind.,26 N. E. Rep. 
1078. 

43. DivorcE—Jurisdiction.—If the wife commits an 
offense which entitles the husband to a divorce, and he 
brings suit in his own jurisdiction while she is in 
another, the court’s jurisdiction will be maintained.— 
Glaude v. Peat, La., 8 South. Rep. 884. 

44. EMINENT DOMAIN—Compensation.— Under Const. 
Tex. art.1, § 17, providing that no person’s property 
shall be taken for public use without adequate com- 
pensation, the amount of compensation in the case of 
land occupied by a railroad is to be determined by the 
value of the land at the time of condemnation, which is 
at the time of the trial of the proceedings, and not at 
the time the land was first occupied.—San Antonio, etc. 
R. Co. v. Ruby, Tex., 158. W. Rep. 1040. 

45. EMINENT DoMAIN—UCondemnation—Compensation. 
—On proceedings to condemn property. for an alley 
through a block, a verdict which fails to allow any 
damages forinjury to that part of the lots not taken 
will not be set aside, where the ju:y viewed the prem- 
ises.— Stockton v. City of Chicago, I11., 26 N. E. Rep. 1095. 

46. EMINENT DOMAIN—Crossing Railroad Lands.—One 
railroad company may condemn the right to cross the 
lands of arother company ofthe same character, al- 
though those lands be necessary for the railroad pur- 
poses of the latter company. In such a condemnation, 
all that is acquired is the privilege or easement of 
crossing.— National Docks, etc. Ry. Co. v. State, N.J., 21 
Atl. Rep. 570. 

47. EVIDENCE—Book Canvassers — Commissions.—In 
an action by a book canvasser for his commissions, 
where plaintiff claims that he was to receive commis- 
sions on all orders sent in, and defendants contend that 
they were to pay only where subscribers actually took 
and paid for the books, admission of the testimony of 
an assistant employed by plaintiff asto how he under- 
stood his contract with plaintiff, claimed by the latter to 
have been made on the same terms as his contract with 
defendants is error.—Newhall v. Appleton, N. Y., 26 N. E. 
Rep. 1107. 

48. EVIDENCE—Proof of Relationship.—A decree of 
distribution made in administrative proceedings is not 
evidence, as against strangers, that the persons to 
whom the estate is assigned are heirs of the deceased. 
—Backdahl v. Grand Lodge, Minn., 48 N. W. Rep. 454. 

49. EXECUTORS AND ADMINISTRATORS—Fraudulent Con- 





veyances.—Under Code Civil Proc. Cal. §§ 1589, 1590, 
which direct the administrator, on the application of 
creditors of the decedent, to sue for the purpose of set - 
ting aside fraudulent conveyances made by the de- 
cedent in his life-time, only such creditors whose 
claims have been allowed by the administrator, or who 
have established them by judgment, can compel the 
administrator to bring the action.— Ohm v. Superior 
Court, Cal., 26 Pac. Rep. 244. 

50, FEDERAL CourTs—Jurisdiction.—A case in which 
the disputed questions are either n >t vita!, or questions 
of fact purely,or questions of mixed law and fact, 
which may be decided by a jury according to the evi- 
dence, under rulings and instructions of the court, not 
involving a decision of any controverted point as to the 
applicability or construction of any provision of the 
constitution or of any statute of the United States, does 
not come within the jurisdiction of a circuit court of 
the United States.—Murray v. Bluebird Min. Co., U.S.C. 
C. (Mont.), 45 Fed. Rep. 385. 

51. FEDERAL CouRTS — Jurisdictional Amount—Pre- 
sumption.—In an injunction suit to restrain the en- 
forcement of a judgment rendered 20 years before, it 
will not be presumed that the amount involved was 
not within the jurisdiction of the circuit court, where 
the declaration contained several counts which to- 
gether claimed a greater amount, though the judgment 
rendered was for less than the jurisdictional amount.— 
Hill v. Gordon, U. 8. C. C. (Fla.), 45 Fed. Rep. 276. 

52. FRAUDULENT CONVEYANCES — Creditors.— Where 
one knowingly lends money to an insolvent, and takes 
a mortgage which he agrees to withhold from record 
so as not to injure the insolvent’s credit, such conceal- 
ment of the mortgage isa fraud, both on subsequent 
creditors of the insolvent, and on previous creditors.— 
Lehman, Durr G Co. v. Van Winkle, Ala., 8 South. Rep. 
870. 

53. FRAUDULENT CONVEYANCES — Fraud.— A charge, 
that the jury “are not allowed to infer fraud, when the 
facts out of which it is supposed to arise may well con- 
sist with honesty and pure intention,” and, “if the 
circumstances relied on to sustain fraud are fairly sus- 
ceptible of an honest intent, that construction should 
be placed upon them,” is erroneous, as exacting a 
higher degree of proof than is required in other civil 
cases.— Skipper v. Reeves, Ala., 8 South. Rep. 804. 


54. FRAUDS, STATUTE OF — Equitable Title.—Where 
plaintiff executed and delivered to defendant a deed of 
certain land, the legal title passed, although it was in- 
tended by both parties that the deed should not take 
effect until defendant made a sale of the land for plaint- 
iff, but the equitable title still remained in plaintiff, and 
a subsequent oral sale thereof to defendant was within 
the statute of frauds and void.—Darling v. Butler, U.8. 
C. ©. (N. Y.), 45 Fed. Rep. 382. 

55. FRAUDULENT CONVEYANCE— Evidence.— Evidence 
held sufficient to sustain a finding that a certain con- 
veyance of real estate was fraudulent as against cred- 
itors.— Welch v. Bradley, Minn., 48 N. W. Rep. 440. 


56. FRAUDULENT CONVEYANCE—Evidence.—Upon the 
facts the conveyance herein held fraudulent and void.— 
Banner v. May, Wash., 26 Pac. Rep. 248. 

57. FRAUDULENT CONVEYANCE—Preference—In Wash- 
ington, a debtor, though in failing circumstances, may 
in good faith mortgage all of his property to secure one 
or more of his creditors, leaving other debts unsatisfied. 
— Turner v. Iowa Nat. Bank, Wash., 26 Pac. Rep. 256 

58. FRAUDULENT CONVEYANCE — Stock in Trade. — 
Where a chattel mortgage on a stock of goods provides 
that the mortgagee may take possession of them and 
apply them to the satisfaction of the debt, a verbal 
agreement that the mortgagor may use the proceeds of 
his Gaily sales to support himself and keep up the stock 
applying the whole of the surplus to the payment of 
the debt, will not, in lowa, render the mortgage fraud- 
ulent as a matter of law.—Ztheridge v. Sperry, U. 8. 8. C. 
118. C. Rep. 565. 

59. GARNISHMENT — Payment.— Where a debtor has 
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been compelled to pay a debt by garnishee proceedings 
in acourt of asister State having jurisdiction of the 
subject-matter and the parties, such payment consti- 
tutes a complete defense to a subsequent action brought 
in this State by the original creditor against the gar- 
nishee for the same indebtedness.—Chicago, etc. R. Co. v, 
Moore, Neb., 48 N. W. Rep. 475. 

60. GIFT CAUSA MoRTIS—Husband and Wife.—A mar- 
ried woman during her last illness gave her furniture 
to her mother. After her death her husband being in- 
formed of the gift, said that it was allright. The mother 
took possession, and kept the furniture for four years, 
when the husband sued for it. Held, that title passed to 
the mother.—Brown v. Barbey, Pa., 21 Atl. Rep. 521. 

61. GRAND JURIES—Powers.—Grand juries in Maryland 
having jurisdiction on their own motion to originate 
charges against offenders, though no preliminary pro- 
ceedings have been had before u magistrate, and though 
neither the court nor the State’s attorney have given 
the matter in charge to them.—Blaney v: State, Md., 21 
Atl. Rep. 547. 

62. HOMESTEAD—Conveyance.—Act Ill. June 17, 1887, 
whose purpose is to prevent a “specific release, waiver, 
or conveyance” of the homestead for one purpose from 
being used for a different purpose, in no wise affects 
the right of a judgment creditor to redeem from a sale 
of the homestead pursuant to the terms of a mortgage, 
whereby the right of homestead is waived.—Smith v. 
Mace, Ill., 26 N. E. Rep. 1092. 

63. HUSBAND AND WIFE—Alienation of Affection.—In 
an action by a wife against another woman for aliena- 
ting her husband’s affections, and causing him to aban- 
don her, plaintiff cannot recover unless it appears by a 
preponderance of evidence that the alienation of affec- 
tion and abandonment was caused by defendant know- 
ingly, and by direct and active interference.— Waldron v. 
Waldron, U. 8. C. C. (Iil.), 45 Fed. Rep. 315. 

64, HUSBAND AND WIFE—Attorney’s Fees.—An attor- 
ney is not entitled to recover of the husband for legal 
services jrendered to his wife in a groundless action 
brought by her, without his consent, to recover posses- 
sion of premises in the peaceable possession of bis ten- 
ant, claimed by her to have been the family homestead. 
—Plymat v. Brush, Minn., 48 N..W. Rep. 443. 

65. HUSBAND AND WIFE — Wife’s Separate Estate.— 
Where a wife for many years permits her ,husband 
to receive and use as his own the rents of her separate 
property, she cannot, after his death, recover them 
from his estate, in the absence of an express or implied 
agreement that he should account for them.— Appeal of 
Schroyer, Penn., 21 Atl. Rep. 445. 

66. INJUNCTION—Jurisdiction.— An injunction to re 
strain a town from laying out and constructing a high- 
way, without any funds in the treasury, and without au- 
thority to contract an indebtedness for that purpose, is 
not ‘‘an injunction to suspend the general and ordinary 
business of a corporation,” which Rev. St. Wis. § 2780, 
declares “shall not be granted except by the court or 
presiding judge thereof.—Bay Land § Imp. Co. v. Townof 
Weshburn, Wis., 48 N. W. Rep. 492. 

67. INJUNCTION—Opening Streets.—A party who has 
been in the open, notorious, exclusive, adverse posses 
sion of a portion of town-site for a period of time suffi- 
cient to bar an action against him to recover poseession 
thereof, thereby acquires an absolute title to said land, 
and may protect his possession by iajunction against 
unlawful acts of the city authorities in attempting to 
open streets through his land.—Schock v. City of Falis 
City, Neb., 48 N. W. Rep. 469. 


68, INJUNCTION—Right to Office.—Claims to an office 
under conflicting commissions will not be considered 


and passed upon in an injunction proceeding, the sole © 


object of which is to maintain the incumbr nt in posses- 
sion provisionally until the pretensions of the adverse 
claimant, who threatens to induct himselfinto office.— 
Goldman v. Gillespie, La., 8 South. Rep. 881. 


69. INSURANCE—Conditions—Vacant House.—Upon the- 


facts held that the house was not “vacated” within the 





meaning of the terms of the policy.—Doud v. Citizen’s 
Ins. Co., Pa., 21 Atl. Rep. 505. 

70. INSURANCE—Limitation of Actions.—Where an in- 
surance policy provides that an actiou thereon must be 
commenced “within one year from date of loss” and also 
requires that payment of loss shall be made “in 60 days 
after the loss shall have been ascertained and proved,” 
the limitation begins to run from the date of proof of 
loss, and not the date of loss.—Sun Mut. Ins. Co. v. Jones, 
Ark., 158. W. Rep. 1034. 

71. INSURANCE—Steam.tug.—A policy of insurance on 
asteam-tug against “all loss or injury by fire” will not 
cover damage done to the interior of the boiler by the 
fires in the furnace on account of the failure to keep a 
sufficient supply of water in the boiler.—American Tow- 
ing Co. v. German Fire Ins. Co., Md., 21 Atl. Rep. 553. 

72. INTENT TO KILL.—In a prosecution for an assault 
with intent to kill one whose sister the accused had se- 
duced, it is not proper to refer in the charge to the age 
and infirmity of the girl’s father, nor to submit to the 
jury the fact of the seduction without limiting its con - 
sideration to its bearing on the animus with which the 
assault was made.—Beavers v. State, Ark., 158. W. Rep. 
1024. 

73. INTOXICATING LIQUORS-zOriginal Packages.—Since 
the passage of the “Wilson Bill,” sales of intoxicating 
Hquor which are made in this State by a non-resident, 
through an agent living in this State, are unlawful sales, 
whether the liquor sold is or is not imported liquor or 
whether it is or is not contained in the original cask or 
package in which was shipped out of another State or 
county.—State v. Fraser, N. Dak., 48 N. W. Rep. 343. 

74. INTOXICATING LIQUORS—Statute.—Act Ala. March 
19, 1875, (Acts 1874-75 p. 276,) prohibiting within certain 
limits the sale or giving of “vinous or spirituous liquors,” 
does not include malt liquors, and no conviction can be 
had thereunder for a sale of lager- beer, where it is not 
shown that vinous or spirituous liquors were mixed 
with it.— Tinker v. State, Ala., 8 South. Rep. 855. 


75. JUDGE—Disqualification.—The disqualification of 
the county judge, because of relationship to one of the 
parties to a cause, while it deprives him of power to 
try the cause, does not operate per se to transfer it to 
the district court. He must first pass upon his own 
qualification ; but, having made an order to remove the 
cause, he still has the power during the same term to 
set it aside.— Poole v. Mueller Bros. Furniture ¢ Carpet Co., 
Tex., 15 8. Ww. Rep. 1055. 


76. JUDGMENT—Revival.—Although, in a suit to revive 
a judgment, the judgment debtor may plead extinction 
of the judgment by payment as a cause why the judg- 
ment should not be revived, his failure to do so will not 
estop him from setting up such payments as ground of 
injunction against an execution of the judgment.—Aay- 
den v. Slaughter, La., 8 South. Rep. 919. 

77. LEASE—Exception.—A lease for oil purposes de- 
scribed the premises demised as 40 acres of land, de- 
scribed by metes and bounds, “excepting reserved 
therefrom 10 acres,” also described by metes and bounds 
“upon which no wells shall be drilled without the con- 
sent of the party of the firstpart.” Held, that only 30 
acres passed to the lessee.—Spiliman v. Brown, U. 8.C. C. 
(W. Va.), 45 Fed. Rep. 291. 


78. MALICIOUS PROSECUTION — Evidence.—A mother 
and her 13-year old son having been arrested for larceny 
and acquitted, the bad character of the mother for 
honesty is not competent evidence for the defendant in 
asuit by the son for malicious prosecution.—Bruce v. 
Tyler, Ind., 26 N. E. Rep. 1081. 

79. MANDAMUS — Judge — Disqualification. — Where a 
judge of the circuit court has refused to hear and de- 
termine a proceeding properly before him forthe dis- 
barment of an attorney, on the ground that he ts dis- 
qualified by interest, mandamus will lie to compel him 
to proceed.—Zz parte Alabama State Bar Ass'n, Ala., 8 
South. Rep. 768. 

80. MANDAMUS— Justice of the Peace.—A justice of the 
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peace having dismissed a suit for want of prosecution 
he may be compelled by mandamus to enter a judgment 
against the plaintiff for the taxable costs made by the 
defendant, and to issue execution therefor.—State v. En- 
gle, Ind., 26 N. E. Rep. 1077. 

81. MANDAMUS TO MUNICIPAL CORPORATIONS.—Man- 
damus may be directed to corporations established by 
law to compel them to receive and restore to their func- 
tions such of their members as they shall have refused 
to receive, and whom they shall have removed without 
sufficient cause.—State v. Shakspeare, La., 8 South. 
Rep. 893. 

82. MANDAMUS TO PRIVATE PERSON.—Itis indispens- 
able to demand of the party,ifa private individual, 
against whom application for mandamus, is to be made, 
to perform the duty before the action is omenneee. — 
State v. Smith, Neb., 48 N. W. Rep. 468. 

83. MARRIED WOMEN—Bond for Title— A married 
woman can execute a valid bond for title or executory 
contract to convey her separate real estate, when she 
is joined by her husband, and the instrument is prop- 
erly acknowledged, as required by the laws of Texas in 
case of conveyances by her; and specific performance 
of such a contract can be decreed.—Angier v. Coward, 
Tex., 15 8. W. Rep. 698. 

84. MASTER AND SERVANT — Fellow-servants.—Under 
Civil Code Cal. § 1970, a railroad company is not liable 
for the death of a brakeman in a collision caused by 
the negligence of the conductor on the same train in 
running his train ahead of schedule time, unless the 
company was negligent in selecting an incompetent 
conductor.—Congrave v. Southern Pae. R. Co., Gal., 26 
Pac. Rep. 175. 


85. MORTGAGE— Conditional Sales. — An instrument 
conveying a certificate of headright, and the land to be 
located thereunder, in consideration of $250, upon con- 
dition that, ifthe grantor conveys tothe grantee one- 
third of the land to be located within three months 
from the issue of the patent, and repays the $250 within 
12 months, with interest, the conveyance shall be void, 
is not a conditional sale, but a mortgage.—MaCamant v. 
Roberts, Tex., 15 8. W. Rep. 1054. 

86. MoRTGAGE—Foreclosure.—As the mortgage speci- 
fies an Unfavorable termination of the litigation as the 
contingency upon which liability depends, instead of 
an eviction, the petition for foreclosure is not demurra- 
ble because it fails to allege an eviction, nor because it 
shows no offer to restore possession or account for 
rents and profits, since, if defendant was not the owner, 
plaintiff was not accountable to him for rents.—Niz v. 
Draughan, Ark., 158. W. Rep. 893. 

87. MORTGAGE—Foreclosure.—W here the premises are 
occupied at the time of the foreclosure, by one who is 
not the owner, a subsequent waiver by him of the fail- 
ure to serve notice on him will not validate the fore- 
closure as respects the owner, nor would the filing by 
him of notice of an intention to redeem from an invalid 
foreclosure operate as an estoppel against him in de- 
fendant’s favor.—Casey v. McIntyre, Minn., 48 N. W. Rep. 
402. 


88. MORTGAGE—Notes.— Where there are notes se- 
cured by the same mortgage, and one is paid under an 
agreement that the party who advances the money to 
pay it shall have a preference over the original holder 
of the note, this agreement does not give the transferee 
any preference over the holders of the other notes, 
other than the party transferring it.—Laplace v. Laplace, 
La., 8 South. Rep. 914. 

89. MUNICIPAL CORPORATION — Changing Grade.— A 
city is liable, under the constitution of this State, to a 
lot-owner for such damages as he may sustain by filling 
in the street in front of his lot abovethe level of the 
same, when the buildings were erected on the lot be- 
fore any grade was established.—Hammond v. Vity of 
Harvard, Neb., 48 N. W. Rep. 462. 

90. MUNICIPAL CORPORATION— Constitutional Law.— 
The act passed January 22, 1889, authorizing cities of 
the third grade of the first-class to borrow money for 





the sinking of natural gas wells is a special act, and the 
supplying of municipal corporations and their citizens 
with natural gas is a public use or purpose for which 
the taxing power may be constitutionally exercised.— 
State v. City of Toledo, Ohio, 26 N. E. Rep. 1061. 

91. MUNICIPAL CORPORATION—Street Improvements.— 
Under section 18, of the charter of the city of Albina, 
the city of Albina may, through and by its officers and 
agents, render itself liable for workin improving its 
streets, without an ordinance first passed authorizing 
the same.— Murphy v. City of Albina, Oreg., 26 Pac. Rep. 
234. 

92. MUNICIPAL INDEBTEDNESS — Township Bonds.— 
Where township bonds are declared invalid by the 
courts, and the legislature afterwards passes an act 
providing for the payment of such bonds, the debt rep- 
resented by the bonds is incurred at the date of such 
act.— Massachusetts § S. Const. Co. v. Cane Creek Tp., U.S. 
C. O. (8. Car.), 45 Fed. Rep. 336. 

93. MUTUAL BENEFIT INSURANCE—Notice.—If no notice 
of assessment herein was mailed, the certificate of 
membership was not forfeited and the question whether 
the notice was mailed or not, was properly submitted 
to the jury.— Mutual Reserve Fund Life Assoc. v. Hamlin, 
U. 8.8. C., 118. C. Rep. 614. 

94. NATIONAL BANKS—Ultra Vires Contract.—Though 
the national bank act does not authorize the bank to 
enterinto the contract as here set out, yet when the 
amount which it paid for the bonds is tendered back to 
it, and their surrender demanded, its authority to re- 
tain them no longer exists; and the fact that the con- 
tract under which it obtained them may be illegal will 
not prevent the sellerfrom maintaining an action for 
their value.—Logan County Nat. Bank v. Townsend, U.S. 
8. C., 118. C. Rep. 496. 


95. NEGLIGENCE—Obstruction of Street.—The driver 
of a float with a heavy load above the ordinary height 
is not guilty of contributory negligence in veering 
from one side of a street to the otherto avoid collision 
with a wagonin front, althoughin thus moving his 
float and load camein contact with an electric light 
wire suspended over part of the street at a distance of 
15 feet from the ground.— Williams v. Louisiana Electric 
Light § Power Co., La., 8 South. Rep. 938. 

96. NEGOTIABLE INSTRUMENT—Failure of Considera- 
tion.—W here a person has a contract with a manufact- 
urer to act as exclusive agent for him, and purchases 
a stock of his goods, and the seller subsequently gives 
the agency to another, thereby creating competition, 
and making it impossible for the buyer to dispose of 
his stock, suéh breach of contract is a good defense to 
an action by the seller on notes given in payment for 
the goods.—Ludington v. North, Penn., 21 Atl. Rep. 517. 

97, NEGOTIABLE INSTRUMENT—Payment.—A party who 
pays money to another to be applied on a note which 
such person has not in his possession assumes the 
burden of proof to show the authority of the person to 
whom payment is made to receive the money.—South 
Branch Lumber Co. v. Littlejohn, Neb., 48 N. W. Rep. 476. 

98. PARTITION—Life Estate.—Though one of several 
tenants in common has merely a life-estate in an undi- 
vided part of the property, it may be partitioned so as 
to bind all interests, whether in possession, reversion, 
or remainder.—McQueen v. Turner, Ala., 8South. Rep. 
863. 

99. PARTITION—Tenant by the Curtesy.—A tenant by 
the curtesy, since he has the right to exclusive posses- 
sion for life, cannot sue the remainder-men for parti- 
tion.— Seiders v. Giles, Penn., 21 Atl. Rep. 514. 

100, PARTNERSHIP—Assignment by Surviving Partner. 
—Under the existing State insolvency law an insolvent 
surviving partner may make an assignment embracing 
both partnership and his individual prpperty, and the 
release of his primary liability for the partnership debts 
will not opetate to discharge the representatives of a 
deceased partner from their collateral liability for any 
deficiency after the application of the firm assets.— 
Hanson v. Metcalf, Minn., 48 N. W. Rep. 41. 
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101. PARTNERSHIP—Death of Partner.—When an in- 
solvent partnership is dissolved by death surviving 
partners cannot transfer the firm property in payment 
of individual debts, and a transferee who takés with 
notice can be chai ged as trustee at the suit of partner- 
ship creditors.—Hill v. Draper, Ark., 15 8. W. Rep. 1025. 

102. PARTNERSHIP—Ratification.—One of three part- 
ners sold a buggy belonging to the firm, and took in 
part payment an old buggy, which he turned over to 
the firm, and agreed that the balance might be credited 
on a personal debt. The purchaser, not being satisfied 
with the buggy, returned it to another partner, who, on 
being told of the arrangement, made no objection but 
exchanged it for another: Held, that this was aratifi- 
cation by him of the act of his partner.—Richardson v. 
Ames, Wis.,48 N. W. Rep. 423. 

103. PATENT—Assignment.—The grant of the right to 
make use, and vend a patented article “within the 
southern half of Alabama, less C county,” is not void 
for uncertainty in defining the boundaries of the terri- 
tory.—Dudley v. Suddoth, Ala., 8 South. Rep. 873. 

104. PATENTS FOR INVENTION—Infringement—Novelty. 
—In an action for infringement of patent, the prima 
Jacie presumption that plaintiff was the first inventor, 
and that the invention was a novelty, raised by intro- 
duction of the patent, must be rebutted beyond a 
reasonable doubt.— Ross v. Montana Union Ry. Co., U. 8. 
C. C. (Mont.), 45 Fed. Rep. 424. 

10. PHYSICIANS— Signing Certificate of Insanity.—A 
physician who sigus a certificate of insanity when the 
patient is sane is not liable therefor where the certifi- 
cate was signed after making examination, and was due 
merely to an error of judgment.— Williams v. LeBar, 
Penn., 21 Atl. Rep. 525. 

106. PLEDGE—Negligence of Pledgee.— The pledgeor, 
who is present during litigation conducted to collect 
the notes he had pledged, and who is cognizant of the 
facts and difficulties growing out of the litigation, is not 
relieved from all concern in the management, and he 
cannot recover damages from the absent pledgees be- 
cause they did not institute suit to recover on bonds 
taken in injunction sued out to prevent foreclosure.— 
Chaffe v. Purdy, La., 8 South. Rep. 923. 

107. PRINCIPAL AND SURETY— Husband and Wife.— 
Where a husband and wife mortgage the wife’s land to 
secure the husband’s debt, an extension given the hus. 
band without the wife’s consent releases the land, since 
sheis merely the busband’s surety.—Barrett v. Davis, 
Mo., 15S. W. Rep. 1010. 

105. PUBLIC LANDS—Grants— Evidence.—The affidavits 
and declaratory statements of persons who have en- 
tered on public lands under the pre emption laws of 
the United States, filed in the proper land office, are 
conclusive evidence of the existence of all facts neces- 
sary to give the right of pre-emption.—Peers v. Deluchi, 
Nev., 26 Pac. Rep. 228. 


109. PUBLIC LANDS — Incorporated Towns.—Govern 
ment lands included within the limits of any incorpo- 
rated town are not subject to pre-emption or homestead 
entry. The Jand department has no jurisdiction to al- 
low such entries under any circumstances, and a patent 
issued upon a homestead entry of land included within 
that class is voild.—Burfenning v. Chicago, etc. Ry. Co., 
Minn., 48 N. W. Rep. 444. 

110. PUBLIC Lanps—Pre-emption—Fraud.—The com- 
missioner of the general land-office, on complaint of 2 
stranger that one who has entered land under the pre- 
emption laws of the United States, has not made his 
residence on the land, or improved it, as required by 
law, may suspend the entry, order the register and re- 
ceiver to hear the charges, and, on their being estab- 
lished, may cancel the entry, under Act. Cong. July 4, 
1836.—Pierce v. Frace, Wash., 26 Pac. Rep. 192. 

1ll. PUBLIC LANDS — Unconfirmed Lands.—The term 
“unconfirmed lands,” as used in Act Ark, March 18, 1879, 
applies only to lands the selections of which have not 
been made by the State agents, sent to the secretary of 
be interior through the commissioner of the general 





land-oflice, approved and returned to the governor ; and 
includes the lands which were confirmed by the act of 
congress of March 3, 1857, without the approval of the 
secretary, and returned to the governor.—Chism v. Price, 
Ark., 15 8. W. Rep. 883. . 

112, RAILROAD COMPANIES—Crossings—Infant.—A boy 
12 years old, living near the railway must be deemed 
sui juris as to his responsibility for contributory negli- 
gence in the absence of any evidence showing that he 
was not qualified to understand the danger.— Tucker v. 
New York Cent. R. Co., N. Y., 26 N. E. Rep. 916. 


113. RAILROAD COMPANIES—Negligence.—W hether or 
not the presumption of negligence, which section 3033 
of the Code provides shall in all cases be against a rail- 
road company, has been removed, is a question of fact 
for the jury, and not one of law to determined by the 
court.—Central R. Co. v. Hubbard, Ga., 128. E. Rep. 1020. 

114. RECEIVERS — Fraudulent Conveyances.—A _ re- 
ceiver or assignee in insolvency may maintain an action 
to reach assets of an insolvent debtor fraudulently 
concealed or disposed of by him, whether such action 
be to set aside fraudulent conveyances, or to enforce a 
trust in favor of creditors under the statute.—Chamber- 
lain v. O’ Brien, Minn., 48 N. W. Rep. 447. 

115. REMOVAL OF CAUSES—Citizenship.—In an action 
brought in a Montana territorial court, where both de- 
fendants are citizens of the territory, and the two plaint- 
iffs are respectively citizens of a State and another 
territory, the admission of both territories as States 
will not make the suit, a “controversy between citi- 
zens of different States,” and removal under section 23 
of the Montana enabling act.—Dunton v. Muth, Mont., U. 
8. C. C. (Mont.), 45 Fed. Rep. 390. 


116. REMOVAL OF CAUSES—Transfer from Territorial 
Courts.—The twenty-third section of the act of con- 
gress, providing for the admission of Montana and 
other territories into the Union, provides for the direct 
transfer from the territorial courts of causes pending 
therein to the successors of said courts, and does not 
authorize the removal under any circumstances of a 
cause from a State court to a United States circuit 
court.— Bluebird Min. Co. v. Murray, U. S.C. C. (Mont.), 
45 Fed. Rep. 383. 


117. SALE— Liabilities of Warehousemen.-W here wheat 
is delivered to one engaged in buying and selling grain, 
end a receiptis given by the dealer’s agent as each 
load is delivered, acknowledging receipt of the wheat, 
and directing the holder to “present this at office,” the 
law, in the absence of an express contract, will presume 
acontract of sale rather than of bailment.—James v. 
Plank, Obio, 26 N. E. Rep. 1107. 


118. SALE—Rescission.— The general rule is that a 
party who seeks to rescind a contract entered into on 
fraudulent representations must return or offer to re- 
turn the property acquired by such contract within a 
reasonable time, so as to place the property and the 
adverse party substantially in the same condition as at 
the time the property was received. There are some 
exceptions to tuis rule, however.—Symns v. Benner, Neb., 
48 N. W. Rep. 472. 


119. SCHOOLS AND SCHOOL. DISTRICTS.—Act Tenn. July 
7, 1870, § 14, did not give the county courts power to di- 
vide an old district and erect new ones, either directly 
or by commissioners appointed for the purpose.—Rode- 
mer v. Mitchell, Tenn., 15 8. W. Rep. 1067. 


120. SLANDER—Privileged Communications. — In an 
action for slander, where defendant flatly denies hav- 
ing made the alleged slanderous statements, he cannot 
claim that they were privileged by requesting the court 
to instruct on that hypothesis, and the refusal of such 
instructions is proper.— Bennett v. Brice, Md., 21 Atl. Rep. 
552. 

121. SPECIFIC PERFORMANCE — Damages.— Where a 
vendee by contract of real estate comes into this court 
in good faith, asking the specific performance of his 
contract, and witha reasonable expectation that the 
vendor is able to perform it, and it afterwards appears 
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that the defendant is unable to perform, either in whole 
or in part, then this court may, and, when justice re- 
quires it will, give relief by way of compensation in 
money in lieu of specific performance.— Borden v. Curtis, 
N. J., 21 Atl. Rep. 472. 

122. SPECIFIC PERFORMANCE—Mutuality of Contract.— 
A contract whereby plaintiff agreed to procure a deed 
to be made to defendant of certain land owned by a 
third person, in consideration whereof defendant 
agreed to convey to plaintiff certain other land, is not 
mutual so far as the remedy for its enforcement is con- 
cerned, and cannot be specifically enforced.—Norris v. 
Fox, U. 8. C. C. (Mo.), 45 Fed. Rep. 406. 


123. SUMMONS—Service.—A non-resident defendant in 
a civil action, to whom a copy of the summons has been 
mailed at his known place of residence in the manner 
provided in Gen. St. 1878, ch. 66, § 64, hes not been per- 
sonally served with the summons, within the meaning 
of section 66 of the same chapter, although he fails to 
deny that he received such copy by due course of mail. 
—Bausman v. Tilley, Minn., 48 N. W. Rep. 459. 


124. SuUMMONS—Service.—W here the sheriff by indorse- 
ment authorizes one person to serve a summons, the 
affidavit which is the proof of service cannot be made 
by another, either on the summons or in open court, 
under Civil Code Ky. art. 1, ch. 2, § 47, subd. 2.—Doty v. 
Trustees of Berea College, Ky., 158. W. Rep. 1063. 


125. TAXATION—Bank Stock.—Deduction of indebted- 
ness for assessed value of shares of State bank stock as 
in the caseof national bank stock provided by Code 
Ala. § 453, may be made as discrimination between the 
two kinds of shares is in violation of Const. Ala. art. 1], 
§§ 1, 6.—State Bank v. Board, Ala.,8 South. Rep. 852. 


126. TAXATION—Limitation.—Since towns under town- 
ship organization have power, under Rev. St. Ill. ch. 
139, art. 4, § 40, to levy taxes “for constructing or repair- 
ing roads, bridges, or causeways,” an action to collect 
such ataxis for the enforcement of a public right, 
against which no statute of limitations runs.— Green- 
wood v. Town of LaSalle, I1l., 26 N. E. Rep. 1089. 

127. TAXATION—Payment— County Warrants.—Under 
Gen. St. Mo. 1865, ch. 38, § 46, providing that county war- 
rants are receivable in discharge of ‘‘any county or city 
revenue, license, tax, assessment, fine, penalty, or for- 
feiture,” such warrants are receivable in payment of a 
special tax levied for payment of county bonds, though 
the priority in which such warrants are required by 
law to be paid is thereby defeated.—United States v. 
Macon County Court, U.S.C. C. (Mo.), 45 Fed. Rep. 400. 


128. TAX-TITLES.—Under Code Miss. 1880, § 538, a re- 
covery in such action by a purchaser at tax sale made 
his title unassailable on any ground after one year from 
the date of the judgment.—McLemore v. Scales, Miss., 8 
South. Rep. 844. 


129. TRESPASS—Justification.—The owner ofland may 
with such force as is necessary remove structures 
wrongfully and tortiously built thereon, without lia- 
bility to the wrong-doer, even though the force used 
may render him liable to the public for breach of the 
peace.—Lyon v. Fairbanks, Wis., 48 N. W. Rep. 492. 


130. TRIAL—Error — Arguments of Counsel.— In an 
action for personal injuries to plaintiff, sustained by 
falling down an elevator shaft, a statement by his 
counsel in his opening address that he expects to prove 
that accidents had formerly happened at the same 
place, is not ground for reversing a judgment for 
plaintiff where the court afterwards excludes the evi- 
dence offered upon this point.—Marder, Luse § Co. v. 
Leary, Ul., 26 N. E. Rep. 1093. 


131. TRIAL—Suflicient Proof.—A charge which declares 
that, if the evidence leaves a fact “in a state of doubt 
and uncertainty,” then the jury must consider it as 
not proven, exacts too high a measure of proof.— Rowe 
v. Barber, Ala., 8 South. Rep. 865. 


132. TrusT—Statute of Frauds.—Upon the facts held 
that there was s trust by operation of law which was 





not defeated by the statute of frauds.— Woodruff v. Jab- 
ine, Ark., 158. W. Rep. 830. 


133. TrRusT—Statute of Frauds.—Where one without 
consideration conveys land to one standing in a confi- 
dential relation with him, with the understanding that 
he shall hold It for the benefit of the grantor, equity 
will raise a constructive trust, which may be estab- 
lished by parol.—Bowler v. Curler, Nev., 26 Pac. Rep. 
226. 

134. VENDOR AND VENDEE — Contract. — Expressions 
employed in prospectus, setting forth the terms of cred- 
itand the conditions of a sale of real estate, which 
forms part, by formal reference, of the act of convey- 
ance, are to be read as incorporated into the contract.— 
Delogny’s Heirs v. Mercer, La., 8 South. Rep. 903. 


135. VENDOR’S LIEN.—A Dill alleging that a land- 
owner, having previously sold certain property and 
taken a note forthe purchase money, sold the same 
property to complainant, and praying that a vendor’s 
lien be declared in his favor on account of the note, is 
insufficient, in the absence of a direct allegation that 
complainant is the owner of the note.— Sharman v. 
Staten, Miss., 8 South. Rep. 851. 


136. WILLS—Charities.—Though there is no such or- 
ganization as the Sisters of Charity, the court, in Massa- 
chusetts, will not permit the charitable trust to fail for 
want of a trustee, but wili itself undertake its admin- 
istration.—Darcy v. Kelley, Mass., 26 N. E. Rep. 1110. 


137. WILLS—Community Property.—Where the hus- 
band marries again, and devises his share of the com 
munity property to his second wife, she is not account- 
able to the children of the first wife for the rental value 
of the land, but only for the actual rents collected after 
her husband’s death, she having been in possession of 
the whole land from that time.—King v. Bock, Tex., 15 8. 
W. Rep. 804. 

138. WiLL—Construction.—Under the terms of the will 
herein held that “issue” of the daughter meant issue 
living at her death.—Jackson v. Jackson, Mass., 26 N. E. 
Rep. 1112. 

139. WILLS—Mental Capacity.—On a contest of a will 
made after the testator had been adjudged of unsound 
mind and placed under guardianship, the proponents 
cannot complain of a charge thatit is incumbent on 
them to show, by clear, explicit, and satisfactory evi- 
dence, the mental capacity of the testator when the will 
was executed.—Stevens v. Stevens, Ind., 26 N. E. Rep. 1078. 


140. WATERS—Riparian Rights—Diversion.—A riparian 
owner has no rights as such to divert the water, or a 
material part of it, running in a river, to his own land, 
and then return it tothe river below the land of the 
lower proprietor, thus depriving him of the use of such 
water.—Kimberly § Clark Co. v. Hewitt, Wis.,48 N. W. Rep. 
373. 

141. WitNESS—I mpeachment.—Ou indictment for mur- 
der, defendant asked a witness for the State whether 
he and deceased were not members of the same order, 
to which he replied that he was not. The nature of the 
order was not shown. Held, thatthe evidence was col- 
lateral, and it was not competent to impeach the wit - 
ness in regard to it.—Surrel v. State, Tex., 15 8. W. Rep. 
816. 

142. WiITNESS—I mpeachment.—Unless the witness hus 
deceived and entrapped the party introducing him, 
such party cannot impeach his credit by evidence of 
his previous declarations at variance with his sworn 
testimony. This rule applies to the State in criminal 
prosecutions.— Dixon v. State, Ga., 13 8. E, Rep. 87. 
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